STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

RONALD MARSI CO DECI SI ON
For a License as a Private |Investigator
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S.
Shaffer, Secretary of State, the above noted matter canme on for
heari ng before the undersigned, Roger Schneier, on April 23, 1991
and January 28, 1993 at the office of the Departnent of State
| ocated at 270 Broadway, New York, New YorKk.

The applicant, of 711 Sout h Mount ai n Road, Box 2225, New City,
New York 10956, was represented by Maureen MNamara, Esq., 7
El mwod Drive, New City, New York 10956.

On April 23, 1991 the Division of Licensing Services was
represented by David Horow tz, Esq. After M. Horowitz had
conpl eted his direct exam nation of the investigator assigned to
t he application, Ms. McNamar a r equest ed an adj our nnent wi t hout date
to allow her to review the case with the applicant and to arrange
to bringinadditional wtnesses. The adjournnment was granted, and
it was not until Novenber 23, 1993 that | received a request from
Ms. McNamara to restore the matter to the calendar. M. Horowitz
having retired, the Division of Licensing Services was represented
on January 28, 1993 by District Manager Bernard Friend.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated January 22, 1990 t he applicant applied
for a license as a private investigator (Dept. Ex. 2). An
i nvestigation of the application was conducted, and by | etter dated
January 10, 1991 the applicant was advised by the Division of
Licensing Services that it proposed to deny the application for
reason of lack of any qualifying experience. In response, by
undated letter received on January 25, 1991, the applicant
requested an adm ni strative hearing, notice of which was served on
himby certified mail on March 1, 1991 (Dept. Ex. 1).
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2) The applicant bases his application on the follow ng
experi ence:

a) January, 1985 to date of application. Wor ked for
County Adjustnent Bureau (County Adjustnent), Mihopac, New YorKk.
Duties invol ved repossessing vehicles, including the tracing and
surveil l ance of the debtors. Also served | egal process, including
| ocating the persons to be served. The applicant was treated as an
i ndependent contractor (Dept. Ex. 4 and 10), with no taxes wit hheld
from his conpensation, which anmobunted to $2,275.00 in 1985 and
$2,601.13 in 1986 (Dept. Ex.11). He went to the office 2 or 3
tines a week to pick up assignnents "on a spot basis" (Dept. Ex.
4), after which he was "turned | oose" by the owner (trans. p. 54,
line 4), and he was paid when he turned in his reports. He was not
fingerprinted until April 23, 1985 and conpleted an enpl oyee's
statenment on May 6, 1985 (App. Ex. A

b) January, 28, 1988 to date of application. Wrked 30-
35 hours per week for Taurus Investigative Agency, Inc. (Taurus),
New City, New York. Duties involved surveillance in persona
i njury and di vorce cases, skip tracing, asset searches, investiga-
tions regarding accidents, and the service of |egal process,
including |l ocating the persons to be served (Dept. Ex. 13). The
applicant was treated as an i ndependent sub-contractor (Dept. Ex.
5 and 10), with no taxes withheld from his conpensation, which
amounted to $8, 207. 00 i n 1988 and $6,818.35 in 1989 (Dept. Ex. 11).
He went to the office 2 or 3 tinmes a week, and submtted weekly
activity sheets to the owner of the firm wth whom he was in
frequent contact.

c) Novenber 14, 1989 to Decenber 18, 1992. Wrked 40

hours per week for Bauer Investigations, Inc. (Bauer) Valley
Cottage, New York. Duties involved investigations regarding
personal injuries and insurance clains. The applicant was

originally treated as an independent contractor, with no taxes
w thheld fromhis conpensation, which was paid on a fixed weekly
basis (Dept. Ex. 7). He was not fingerprinted until July 10, 1990
and conpl eted an enpl oyee's statenment on July 20, 1990 (Dept Ex.

6). The basis of his association with Bauer was changed to that of
enpl oyee, with taxes withheld, starting in the sumer of 1991.

3) Inadditionto the experience which the applicant cl ai ns as
qual i fying, since Cctober, 1987 he has also operated his own
process serving agency, serving approximately ten docunents a week
in the evening or early norning, or during the weekend. He also
has acted as an expert w tness regardi ng autonoti ve mal functions in
3 accident cases, under the trade nane "Ron Marsico Autonotive
Speci alist” (Dept. Ex. 14).
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OPI NI ON

|- General Business Law (GBL) 872 establishes certain
experi ence requi renents whi ch nust be nmet by an applicant before a
license as a private investigator may be issued:

"Every such applicant for alicense as a private investi -
gator shall establish to the satisfaction of the secre-
tary of state...(that he) has been regularly enpl oyed ,
for a period of not less than three years, undertaking
such i nvestigati ons as those descri bed as perforned by a
private investigator in subdivision one of section
seventy-one of this article, as asheriff, police officer
inacity or county police departnent, or the division of
state police, investigator in an agency of the state,
county or United States governnent, or enployee of a
licensed private investigator, or has had an equi val ent
position and experience."

GBL 871(1) defines "private investigator" to "mean and
i ncl ude the business of private investigator and shal
al so nean and include, separately or collectively, the
maki ng for hire, reward or for any consi derati on what so-
ever, of any investigation for the purpose of obtaining
information with reference to any of the follow ng
matters...; crinme or wongs done or threatened agai nst
t he governnment of the United States of Anerica or any
state or territory of the United States of Anerica; the
identity, habits, conduct, novenents, whereabouts,
affiliations, associations, transactions, reputation or
character of any person, group of persons, association,
organi zati on, society, other groups of persons, firmor
corporation; the credibility of wtnesses or other
persons; the whereabouts of m ssing persons; thelocation
or recovery of lost or stolen property; the causes and
origin of, or responsibility for fires, or libels, or
| osses, or accidents, or damage or injuries to real
property; or the affiliation, connection or relation of
any person, firmor corporationwth any uni on, organi za-
tion, society or association, or with any official,
menber or representative thereof; or with reference to
any person or persons seeking enpl oynent in the place of
any person or persons who have quit work by reason of any
strike; or wth reference to the conduct, honesty,
efficiency, loyalty or activities or enpl oyees, agents,
contractors, and sub-contractors; or the securing of
evi dence to be used before any authorized i nvestigation
comm ttee, board of award, board of arbitration, or in
the trial of civil or crimnal cases."”
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As t he person who requested the hearing, the burden is on the
applicant to prove, by substantial evidence, that he has acquired
the required experience. State Administrative Procedure Act
(SAPA), 8306(1). Substantial evidence is that which a reasonabl e
m nd coul d accept as supporting a conclusion or ultimate fact.

Gray v Adduci, 73 N Y.2d 741, 536 N.Y.S. 2d 40 (1988). "The
gquestion...is whether a conclusion or ultinmate fact nay be
extracted reasonabl y--probatively and logically." Cty of Uica

Board of Water Supply v New York State Health Departnent, 96 A. D. 2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

I1- 1t has been held on several occasions that, inasnmuch as
unl i censed persons may conduct i nvesti gations on behal f of Iicensed
private investigators only when those unlicensed persons are
enpl oyees of the |licensees, and not when they work as i ndependent
contractors, experience gained as an wunlicensed independent
contractor is unlawful and nmay not be used to qualify for alicense
as a private investigator. Application of Smth, 121 DOS 92;
Application of Green, 13 DOS 90; Departnent of State v Bernstein,
58 DOS 87. That hol di ng nust, however, be applied in the |ight of
the ruling in Gulla v Lonenzo, 344 NYS2d 962, 42 AD2d 592 (1973),
which directed that experience credit be granted for work as an
i ndependent contractor in a situation where the applicant worked as
an investigator for a single enployer.

According to his application (Dept. Ex. 2), part of the tine
that the applicant worked for County Adjustnment and Taurus
over| apped. Therefore, he was not working for only one enpl oyer
and cannot receive credit for the experience gained during that
period (January 1988 through January 1990).' Further, since the
appli cant presented no evidence as to the actual hours that he
wor ked for County Adjustnent no credit can be granted for the
period that did not overlap with his association with Taurus.

The only remnai ni ng experience is that gained with Bauer after
the date of the application (January 22,1990) until the end of his
associ ation with that firmon Decenber 18, 1992, which anounts to
a total of 35 nonths. At the hearing the Division of Licensing
Servi ces conceded that the experience woul d be consi dered qualify-
ing were it not for the question of the independent contractor
status. Inlight of the above discussion, therefore, the applicant
shoul d be granted experience credit for those 35 nonths.

' Al t hough other evidence presented at the hearing indicates
t hat the applicant may have wor ked for County Adj ustnment and Taur us
at different times, the statenent in the application was nade
subj ect to penalty of perjury, and the applicant shoul d be bound by
t hat statenent.
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So as to avoid any future m sunderstanding, it shoul d be not ed
here that this decision in no way excuses |icensed private
investigators from their obligation not to hire unlicensed
i ndependent contractors to conduct i nvestigations. Pursuant to GBL
881 a licensed private investigator nust supervise the activities
of his/her/its enployees. Such supervision does not permt the
treatment of such enpl oyees as i ndependent contractors for tax or
any ot her purposes. Departnent of State v Bernstein, supra.

CONCLUSI ONS OF LAW

The applicant, having established that he has only 35 nonths
of qualifying experience, has failed to neet his burden of
establishing by substantial evidence that he has sufficient
experience toqualify for alicense as a private investigator. GBL
872; SAPA 8306(1). Accordingly, his application shoul d be deni ed.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to Cener al
Busi ness Law 8872 and 79(2), the application of Ronald Marsico for
a license as a private investigator is denied.

These are ny findings of fact together with nmy opinion
and concl usions of law. | recomrend the approval of this determ -
nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



