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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS5

________________________________________ X
In the Matter of the Application of

JOHN PALMA DECI SI ON
For a License as a Private |Investigator
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schnei er, on Septenber 9, 1996 at the office of
the Departnent of State |ocated at 270 Broadway, New York, New
Yor k.

The applicant, of 84-20 153 Avenue, Apartnment 3H, Howard
Beach, New York 11414, having been advised of his right to be
represented by a attorney, appeared pro se.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising License Investigator WIlliam Schmtz.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated April 8, 1996 the applicant applied
for alicense as a private investigator (State's Ex. 2).

2) By letter dated June 12, 1996 the applicant was advi sed by
DLSthat it proposed to deny his application because t he enpl oynent
used as qualifying experience allegedly fails to neet the
i nvestigative standards set forth in General Business Law (GBL)
Article 7, and that he could request an adm nistrative review,
whi ch he did on a formdated June 18, 1996. By letter dated July
3, 1996 he was advised that after review DLS continued to propose
to deny the application, and that he could request an
adm ni strative hearing, which he did by letter dated July 17, 1996.
Accordingly, notice of hearing was served on the applicant by
certified mail on August 22, 1996 (State's Ex. 1).

3) The applicant bases his application on experience gai ned as
an enpl oyee of the New York City Department of Corrections, first
inthe rank of Captain fromMarch, 1983 to Decenber, 1986, and t hen
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as a Warden Level | from Decenber, 1986 to July, 1987, when he
retired (State's Ex. 2 and 3). In both of those positions his
duties included, anong many other things, the conducting of
investigations (State's Ex. 4; App. Ex. A.

OPI NI ON

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA) 8306(1). Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusionor ultinate
fact. Gay v Adduci, 73 N. Y.2d 741, 536 N.Y.S. 2d 40 (1988). "The
gquestion...is whether a conclusion or ultimte fact nay be
extracted reasonabl y--probatively and logically.” City of Uica
Board of Water Supply v New York State Heal th Departnent, 96 A D. 2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

I1- General Business Law (GBL) 872 establishes certain
experi ence requi renents whi ch nust be nmet by an applicant before a
license as a private investigator may be issued:

"Every such applicant for a license as a private
i nvestigator shall establish to the satisfaction of the
secretary of state...(that he) has been regularly
enployed , for a period of not |ess than three years,
undert aki ng such investigations as those described as
perforned by a private investigator in subdivisionone of
section seventy-one of this article, as a sheriff, police
officer in a city or county police departnent, or the
di vision of state police, investigator in an agency of
the state, county or United States governnent, or
enpl oyee of a licensed private investigator, or has had
an equi val ent position and experi ence." (enphasi s added).

GBL 871(1) defines "private investigator" to

"mean and i nclude the business of private investigator
and shall also mean and include, separately or
collectively, the making for hire, reward or for any
consi deration whatsoever, of any investigation for the
pur pose of obtaininginformationw th referenceto any of
the following matters...; crinme or wongs done or
t hr eat ened agai nst t he governnent of the United States of
Anerica or any state or territory of the United States of
Anerica; the identity, habits, conduct, novenents,
wher eabouts, affiliations, associations, transactions,
reputation or character of any person, group of persons,
associ ation, organization, society, other groups of
persons, firm or corporation; the «credibility of
Wi t nesses or other persons; the whereabouts of m ssing
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persons; the location or recovery of lost or stolen
property; the causes and origin of, or responsibility for
fires, or libels, or |osses, or accidents, or danage or
injuriestoreal property; or theaffiliation, connection
or relation of any person, firmor corporation with any
uni on, organi zation, society or association, or with any
official, menber or representative thereof; or wth
reference to any person or persons seeking enpl oynent in
t he pl ace of any person or persons who have quit work by
reason of any strike; or wwth reference to the conduct,
honesty, efficiency, |loyalty or activities or enpl oyees,
agents, contractors, and sub-contractors; or the securing
of evidence to be used before any authorized
investigation conmmttee, board of award, board of
arbitration, or inthetrial of civil or crimnal cases."

The applicant's experience has been as a Captain and a Warden
inthe New York City Departnent of Corrections. He was not enpl oyed
by alicensed private investigator or as a sheriff, police officer,
or enployee of a l|licensed private investigator, nor is his
application supported by a claim of experience or evidence
regar di ng enpl oynent as a government i nvestigator.' Therefore, for
hi s experience to be used to enabl e the applicant to be |licensed as
a private investigator, that experience would have to constitute
"equi val ent positions and experience" as defined in 19 NYCRR 172.1
as:

"...investigations as to the identity, habits, conduct,
novenent s, wher eabout s, affiliations, reput ati on,
character, credit, business or financial responsibility
of any person, group of persons, associ ation,
organi zation, society, firmor corporation, or as to the
origins or responsibility for crinmes and offenses, the
| ocation or recovery of |ost or stolen property, the
cause or origin of or responsibility for |osses or
accidental damage or injury to persons or to real or
personal property, or to secure evidence to be used
bef ore any aut horized investigation commttee, board of
award, board of arbitration or in the trial of civil or
crimnal cases including as to the credibility of any
wi t nesses. Such investigations shall be have perforned
for a period of three years, for an enployer, firm
organi zati on or governmental agency, whether subject to

' 1t would be illogical to conclude that the fact that a

government enployee's duties included the conducting of sone
i nvesti gati ons neans that such person was enpl oyed as a gover nnent
i nvestigator, as such enploynent is contenplated by the statute.
To have been enpl oyed as an i nvestigator it i s necessary that one's
duties in the subject position were primarily investigative.
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t he provision of Article 7 of the General Business Law or
ot herwi se, which required such investigations in the
course of its regular operations, and which such
i nvestigati ons were conducted on a full-tine basis in a
position the primary duties of which were to conduct
i nvestigations and sane conprised the major portion of
the applicant's activitiestherein...." (enphasi s added).

The applicant's enpl oynent with t he Departnent of Corrections
i nvol ved many duties. Wile those duties included the conducting
of some i nvestigations, therecordis entirely void of any evi dence
as to whether the conducting of such investigations was the
applicant's primary duty, and as to whet her those investigations
conprised the nmajor portion of his activities in that enpl oynent.

CONCLUSI ONS OF LAW

The applicant has failed to establish by substantial evi dence
that he has sufficient experience to qualify for a |icense as a
private investigator. Accordingly, his application should be
deni ed. SAPA 8306(1); GBL §72.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED t hat the application of
John Palma for a |license as a private investigator is denied.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Septenber 10, 1996.



