STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

RI CHARD G RUFF DECI SI ON
For a License as a Private |Investigator
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S
Shaffer, Secretary of State, the above noted matter canme on for
heari ng before the undersi gned, Roger Schneier, on May 2, 1994 at
the New York State O fice Building |located at 333 E. Washi ngton
Street, Syracuse, New York.

The applicant, of 8286 Carnation Drive, Baldw nsville, New
York 13027, was represented by Frank Ventre, Jr., Esq., 429 Janes
Street, Syracuse, New York 13203.

The Division of Licensing Services was represented by
Supervi sing License |Investigator M chael Coyne.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated Novenber 19, 1992, received by the
Division of Licensing Services on My 14, 1993, the applicant
applied for alicense as a private investigator (Dept. Ex. 2). By
letter dated August 19, 1993 the applicant was advised by the
Division of Licensing Services that it had credited himwth 8
nont hs toward t he required 36 nont hs of experience, and, therefore,
proposed to deny his application for want of sufficient qualifying
experience. He was advi sed that he coul d request an adm ni strative
review, and by |l etter dated Septenber 3, 1993 Susan E. Rodens, Esqg.
did so on his behalf. By letter dated Cctober 14, 1993 the
applicant and M. Rodens were advised that the Division of
Li censi ng Services stood by its prior decision, and that a request
for a formal hearing could be nmade. By letter dated Novenber 12,
1993 the applicant requested such a hearing, and on January 10,
1994 he was served by certified mail with a notice of hearing
(Dept. Ex. 1).

2) The applicant bases his claimto qualifying experience on
hi s enpl oynent by Robert P. D anond, d/b/a Di anond | nvesti gati ons,
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a licensed private investigator. He was enployed part tinme from
May 2, 1988 t hrough Sept enber 31, 1988, worki ng an average of 32.95
hours per week. He was then enployed full time until June 21,
1991. In that enploynent he assisted M. Dianond in conducting
i nvestigations into the causes of fires for somewhere between 20 to
40%of the time. The rest of his time was spent in providing non-
i nvestigative services as directed by M. D anond.

GPI NI ON

As t he person who requested the hearing, the burden is on the
applicant to prove, by substantial evidence, that he has acquired
the required experience. State Administrative Procedure Act
(SAPA), 8306[1]. Substantial evidence is that which a reasonabl e
m nd coul d accept as supporting a conclusion or ultimate fact.

Gray v Adduci, 73 N Y.2d 741, 536 N.Y.S. 2d 40 (1988). "The
gquestion...is whether a conclusion or ultinmate fact nay be
extracted reasonabl y--probatively and logically." Cty of Uica

Board of Water Supply v New York State Heal th Departnment, 96 A. D. 2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

General Business Law (GBL) 872 establishes the experience
requi rements which nust be nmet by an applicant before a license as
a private investigator may be issued:

"Every such applicant for alicense as a private investi -
gator shall establish to the satisfaction of the secre-
tary of state...(that he) has been regularly enpl oyed ,
for a period of not |less than three years, undertaking
such i nvestigations as those descri bed as perfornmed by a
private investigator in subdivision one of section
seventy-one of this article, as asheriff, police officer
inacity or county police departnent, or the division of
state police, investigator in an agency of the state,
county or United States governnment, or enployee of a
licensed private investigator, or has had an equi val ent
position and experience."

GBL 871(1) defines "private investigator"” to

"mean and include the business of private investigator
and shall also nean and include, separately or collec-
tively, the making for hire, reward or for any consi der-
ati on what soever, of any i nvestigation for the purpose of
obtaining information with reference to any of the
following matters...; crime or wongs done or threatened
agai nst the governnent of the United States of Arerica or
any state or territory of the United States of Anerica;
the identity, habits, conduct, novenents, whereabouts,
affiliations, associations, transactions, reputation or
character of any person, group of persons, association,
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organi zation, society, other groups of persons, firmor
corporation; the credibility of wtnesses or other
per sons; t he wher eabouts of m ssing persons; thelocation
or recovery of lost or stolen property; the causes and
origin of, or responsibility for fires, or libels, or
| osses, or accidents, or danmage or injuries to real
property; or the affiliation, connection or rel ation of
any person, firmor corporation wth any uni on, organi za-
tion, society or association, or with any official,
menber or representative thereof; or with reference to
any person or persons seeking enpl oynent in the place of
any person or persons who have quit work by reason of any
strike; or with reference to the conduct, honesty,
efficiency, loyalty or activities or enpl oyees, agents,
contractors, and sub-contractors; or the securing of
evi dence to be used before any authorized i nvestigation
conm ttee, board of award, board of arbitration, or in
the trial of civil or crimnal cases."

The applicant's experience has been as an enployee of a
|icensed private investigator. In that enpl oynent he partici pated
in the investigation of the causes of fires. The only question
remai ning is how nuch tinme he actually spent on such investiga-
tions, and, therefore, hownuch experience credit shoul d be granted
to him

The applicant was enpl oyed by D anond full tine for a period
of thirty three nonths. However, less than half of his tinme was
spent conducting i nvestigations, and he can be granted credit only
for that part of his tine which did involve conducting investiga-
tions. Matter of the Application of Oddo, 42 DOS 94. Shoul d he be
granted credit for 40% of that tinme, the maxi nrum anmount of tine
whi ch t he evi dence est abl i shes that he spent conducting i nvesti ga-
tions, that credit anobunts to only 13.2 nonths. The applicant was
al so enployed part time for 5 nonths. Even were credit to be
granted as if that enploynment were full time (the 32.95 hours per
week cl ai med approaches the full tinme enpl oynment | evel of 35 hours
per week, cf. 19 NYCRR 175.21[c]), that would still anmount to only
an additional 2 nonths, |eaving the applicant alnobst 21 nonths
short of the required 36 nonths of experience.

CONCLUSI ONS OF LAW

The applicant has failed to establish by substanti al evi dence
that he has sufficient experience to qualify to be licensed as a
private i nvestigator, and, accordingly, his application for such a
i cense should be denied. GBL 872; SAPA 8306[1].
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DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Richard G Ruff for alicense as a private investigator is deni ed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-

tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



