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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

LEO SM TH DECI SI ON
For a License as a Private |Investigator
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S
Shaffer, Secretary of State, the above noted matter cane on for
heari ng before the undersi gned, Roger Schneier, on July 2, 1992 at
the office of the Departnment of State | ocated at 270 Broadway, New
York, New York 10007.

The respondent, of 114-56 142 Street, Jamaica, New York
11436, having been advised of his right to be represented by an
attorney, appeared pro se.

The Division of Licensing Services was represented by
Supervi si ng License |Investigator M chael Coyne.

COVPLAI NT

The issues in the hearing were whether the applicant has
sufficient experience to qualify for a license as a private
i nvestigator, and whether he should be denied such a license by
reason of his have been convicted of a crine.

FI NDI NGS OF FACT

1) On July 9, 1991 the applicant took and passed the
qgqualifying exam nationfor alicense as a private investigator, and
on August 29, 1991 he submitted an application for such a license
to the Division of Licensing Services (Dept. Ex. 2). On that
appl i cati on and suppl enental docunents he di scl osed t hat on January
7, 1987 he had been convicted of the crine of grand |l arceny in the
second degree, commtted in 1983 (Conp. Ex. 3).

By letter date January 14, 1992 the applicant was advi sed by
the Division of Licensing Services that it proposed to deny his
application on the grounds that he has insufficient qualifying
experience and that there is a direct relationship between the
crime of which he was convicted and a license as a private
i nvesti gator. By letter dated March 30, 1992 the applicant
requested a formal hearing on the application (Dept. Ex. 1).

2) The applicant bases his application on experience gai ned
since June 1988 as a process server working for various enpl oyers.
In sonme cases that work involved | ocating the persons who were to
be served with papers when those persons were no |onger at the
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addresses given to the applicant. He is, however, unable to state
what part of his activities involved such work i nlocating persons.

According to one of the applicant's enpl oyers, Al ways Reliable
Process Services Inc., the applicant also "recorded and secured
evidence that related to | osses fromreal or personal property."
(Dept. Ex. 4). | take official notice of the records of the
Departnment of State that the corporationis not alicensed private
i nvesti gator.

On his application the applicant also indicated that he had
been enpl oyed by Barnes Detective Agency from August 1990 t hrough
Decenber 1990. He has, however, submtted no supporting
docunentation regarding that clainmed enploynment, and did not
testify regarding it.

3) The applicant's crimnal conviction arose out of events
which occurred at a tinme when the applicant was approxi mately
twenty-six years of age and was student at the Gty University of
New York. He had been granted student | oans in both his own nane
and in two aliases, and when the checks were issued in his that
particul ar coll eges' nanes he endorsed the checks by hinself and
appropriated the noney to hinself. After he was caught the
applicant pled guilty to the charges and agreed to make ful
restitution of $27,000.00 to the Higher Education Services
Corporation in return for a sentence of five years probation. On
August 8, 1991 the applicant was granted a Certificate of Relief
fromDisabilities (Dept. Ex. 3).

OPI NI ON
| - General Business Law (GBL) section 72 establishes certain

experience requirenments which nust be net by an applicant before a
license as a private investigator nay be issued:

"Every such applicant for a license as a private
i nvestigator shall establish to the satisfaction of the
secretary of state... (that he) has been reqgularly

enpl oyed, for a period of not less than three years,
undertaki ng such investigations as those described as
performed by a private investigator in subdivision one of
section seventy-one of this article, as asheriff, police
officer in a city or county police departnent, or the
division of state police, investigator in an agency of
the state, county or United States governnent, or
enpl oyee of a licensed private investigator, or has had
an equi val ent position and experience." (enphasi s added).

GBL section 71(1) defines "privateinvestigator” to "mean
and include the business of private investigator and
shal | al so nmean and i ncl ude, separately or collectively,
the making for hire, reward or for any consideration
what soever, of any investigation for the purpose of
obtaining information with reference to any of the
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follow ng matters...; crime or wongs done or threatened
agai nst the governnent of the United States of Anerica or
any state or territory of the United States of Anerica;
the identity, habits, conduct, novenents, whereabouts,
affiliations, associations, transactions, reputation or
character of any person, group of persons, association,
organi zation, society, other groups of persons, firmor
corporation; the credibility of wtnesses or other
per sons; t he wher eabouts of m ssing persons; thelocation
or recovery of lost or stolen property; the causes and
origin of, or responsibility for fires, or libels, or
| osses, or accidents, or danmage or injuries to real
property; or the affiliation, connection or relation of
any person, firm or corporation wth any union,
organi zation, society or association, or wth any
official, nenber or representative thereof; or wth
ref erence to any person or persons seeking enpl oynent in
t he pl ace of any person or persons who have quit work by
reason of any strike; or with reference to the conduct,
honesty, efficiency, loyalty or activities or enpl oyees,
agents, contractors, and sub-contractors; or the securing
of evidence to be used before any authorized
investigation conmttee, board of award, board of
arbitration, or inthetrial of civil or crimnal cases."

The applicant's experience has been as a process server. He
was not enployed by a licensed private investigator or as a
sheriff, police officer, or enployee of a licensed private
i nvestigator (his claimof such enploynent is not supported by any
docunentary evidence or testinony), nor is his application
supported by a cl ai mof experience or evidence regardi ng enpl oynment
as a governnent investigator. Therefore, for his experience to be
used to enable the applicant to be licensed as a private
i nvestigator, that experience woul d have to constitute "equival ent
positions and experience" as defined in 19 NYCRR 172.1 as:

"...investigations as to the identity, habits, conduct,

novenent s, wher eabout s, affiliations, reput ation,
character, credit, business or financial responsibility
of any person, group of per sons, associ ati on,

organi zation, society, firmor corporation, or as to the
origins or responsibility for crinmes and offenses, the
| ocation or recovery of lost or stolen property, the
cause or origin of or responsibility for |osses or
acci dental danmge or injury to persons or to real or
personal property, or to secure evidence to be used
bef ore any authorized i nvestigation conm ttee, board of
award, board of arbitration or in the trial of civil or
crimnal cases including as to the credibility of any
W t nesses. Such investigations shall be have perforned
for a period of three years, for an enployer, firm
organi zati on or governnental agency, whether subject to
t he provision of Article 7 of the General Business Law or
ot herwi se, which required such investigations in the
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course of its regular operations, and which such
i nvestigati ons were conducted on a full-tine basis in a
position the primary duties of which were to conduct
i nvestigati ons and sanme conprised the major portion of
the applicant's activities therein...."

As t he person who requested the hearing, the burden is on the
applicant to prove, by substantial evidence, that he has acquired
t he requi red experi ence. State Adm nistrative Procedure Act ( SAPA),
section 306(1). Substantial evidence is that which a reasonable
m nd could accept as supporting a conclusion or ultimte fact.

Gray v Adduci, 73 N Y.2d 741, 536 N.Y.S. 2d 40 (1988). "The
gquestion...is whether a conclusion or ultimte fact nay be
extracted reasonabl y--probatively and logically." Cty of Uica

Board of Water Supply v New York State Health Departnment, 96 A. D. 2d
710, 465 N. Y.S. 2d 365, 366 (1983)(citations omtted.).

The applicant has failed to establish that the part of his
enpl oyment which entailed the |ocating of persons conprised the
maj or portion of his primary duties. He has, therefore, failed to
prove, by substantial evidence, that his experience as a process
server qualifies as equivalent position and experience in the
context of GBL section 72. 1t should also be noted that, even if
t he applicant had established that there was such a preponderance
of investigatory duties, his experience in securing evidence
relating to | osses fromreal or personal property whil e enpl oyed by
Al ways Reliable Process Service Inc. would not be qualifying
i nasmuch as that corporationis not alicensed private investigator
and may not, therefore, engage in such unlicensed investigatory
activities. Experience gainedin violation of |awmy not be used
to qualify for a license.

I1- Article 23-A of the Correction Law i nposes an obligation
on |icensing agencies

"to deal equitably wth ex-offenders while also
protecting society' s interest in assuring performance by
reliable and trustworthy persons. Thus, the statute sets
out a broad general rule that...public agencies cannot
deny...a license to an applicant solely based on status
as an ex-of fender. But the statute recogni zes exceptions
either where there is a direct relationshi p between the
crimnal offense and the specific |icense...sought
(Correction Law section 752(1)), or where the
Iicense...wuld invol ve an unreasonabl e risk to persons
or property (Correction Law section 752(2)). |If either
exception applies, the enployer (sic) has discretion to
deny the license...." Matter of Bonacorsa, 71 N. Y. 2d 605,
528 N. Y.S. 2d 519, 522 (1988).

"The interplay of the two exceptions and section 753(1)
is awkward, but to give full nmeaning to the provisions,
as we nust, it is necessary to interpret section 753
differently dependi ng on whet her the agency i s seeking to
deny a license...pursuant to the direct relationship
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exception...or the wunreasonable risk exception...
Undoubt edl y, when the...agency relies onthe unreasonabl e
ri sk exception, the eight factors...should be consi dered
and applied to determne if in fact an unreasonabl e ri sk
exists.... Having considered the eight factors and
determ ned that an unreasonable risk exists, however,
t he...agency need not go further and consider the sane
factors to determ ne whether the license...should be
granted. ... Section 753 nust al so be appliedto the direct
rel ati onshi p exception...however, adifferent analysisis
requi red because 'direct relationship' is defined by
section 750(3), and because consi deration of the factors
contained in section 753(1) does not contribute to
determi ning whether a direct relationship exists. W
read the direction of section 753 that it be applied
"(i)n making a determ nation pursuant to section seven
hundred fifty-two' to nean that, notw thstanding the
exi stence of a direct relationship, an agency...nust
consider the factors contained in section 753, to
determ ne whether...alicense should, inits discretion,
i ssue." Bonacorsa, supra, 528 N.Y.S. 2d at 523.

A direct relationship is one wherein the offense bears
directly on the applicant's ability or fitness to perform one or
nore of the duties or responsibilities necessarily related to the
license, Correction Law section 750(3). There is no statutory
definition of "unreasonabl e risk” which "depends upon a subj ective
anal ysis of a variety of considerations relating to the nature of
the license...and the prior msconduct." Bonacorsa, supra, 528
N.Y.S. 2d at 522.

"Adirect relationship can be found where the applicant's
prior conviction was for an offense related to the
i ndustry or occupation at issue (denial of a I|iquor
license warranted because the corporate applicant's
principal had a prior conviction for fraud in interstate
beer sales); (application for a license to operate a
truck in garnment district denied since one of the
corporate applicant's principals had been previously
convicted of extortion arising out of a garnent truck
racketeering operation), or the el enents i nherent inthe
nature of the crimnal of fense woul d have a direct inpact
on the applicant's ability to perform the duties
necessarily related to the |license or enpl oynent sought
(application for enploynent as a traffic enforcenent
agent deni ed; applicant had prior convictions for, inter
alia, assault in the second degree, possession of a
danger ous weapon, cri m nal possessi on of stol en property,
and larceny)."” Marra v City of White Plains, 96 A D. 2d
865 (1983) (citations omtted).

In determ ning whether thereis a direct relationship between
the crime to which the applicant pled guilty and a license as a
private investigator, it is necessary to consider the functions of
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a private investigator, as discussed supra. Certainly, such a
direct relationship exists between the crine of larceny and a
private investigator's functions in investigating crines and
| ocating and recovering stolen property.

Such a direct rel ati onshi p having been found, it i s necessary
to consider the factors contained in Correction Law section 753(1)
to determ ne whether the i ssuance to the applicant of a license as
a private investigator would involve an unreasonable risk to the
property or to the safety or welfare of specific individuals or the
general public.

The public policy of the state to encourage |icensure and
enpl oynent of persons previously convicted of crimnal offenses
(section 753(1)(a)), which is to the benefit of the applicant, is
counterbal anced by the legitimte interest of the Division of
Li censing Services in the protection of the safety and wel fare of
t hose persons who avail thensel ves of the services of its |icensees
(section 753(1)(b) and (h)). Inthis case, the possibility of the
applicant stealing property which mght conme into his contro
during the course of his acting as a private investigator nust be
wei ghed against the fact that the he is apparently adequately
supporting hinmself as a process server.

As previously noted, the direct relationship of the crinme to
the duties of a private investigator is a factor which weighs
agai nst the i ssuance of the license (section 753(1)(c)), as do the
applicant's mature age at the tine of the conm ssion of the crine
(section 753(1)(e)), and the fact that the crinme, a felony, was a
serious offense (section 753(1)(f)).

The facts that the crime occurred nine years ago (section
753(1)(d)), and that the applicant has received a Certificate of
Relief from D sabilities (section 753(2)), which creates a
presunption of rehabilitation, areinhis favor. Alsoin his favor
are his efforts at rehabilitation through his enploynent as a
| i censed process server, which enpl oynent has not resulted in any
di sci plinary action bei ng brought by the |i censi ng agency ( New Yor k
City Department of Consuner Affairs); the fact that he was a
comm ssioned notary public fromMy 31, 1990 through May 31, 1992
wi t hout any di sci plinary proceedi ng bei ng conmenced agai nst hi mby
the Departnent of State; and the fact that he has been issued a
registration as a notor vehicle dealer by the Departnent of Motor
Vehi cl es (section 753(1)(Qg)).

The wei ghing of the factors is not a nechanical function and
cannot be done by sonme mat hematical fornmula. Rather, as the Court
of Appeals said in Bonacorsa, it nust be done through t he exercise
of discretion to determ ne whether the direct rel ati onshi p between
the "convictions and the | i cense has been attenuated sufficiently.”
Bonacorsa, supra, 528 N Y.S.2d at 524.

The nost conpelling facts in this case are the length of tine
since the comm ssion of the crinme and the applicant's apparent
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avoi dance of crimnal conduct since then. Had he engaged in
abusi ve conduct in his enploynent as a process server it could be
expected that some action would have been taken against his
license. Likew se, the |lack of evidence regardi ng m sconduct as a
notary public or as a notor vehicl e deal er supports the presunption
of rehabilitation arising out of the Certificate of Relief from
Di sabilities.

CONCLUSI ONS OF LAW

1) The applicant has failed to neet his burden of establishing
by substantial evidence that he has sufficient experience to
qualify for a license as a private investigator. GBL section 72;
SAPA section 306(1). Accordingly, his application should be
deni ed.

2) After having given due consideration to the factors set
forth in Correction Law section 753, it is concluded that the
direct relationship between the applicant's conviction and a
license as a private investigator has been attenuated sufficiently,
and that should he ever re-apply for a license as a private
i nvestigator that conviction should not be considered as a
detrinent to such licensure.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to Gener al
Busi ness Law sections 72 and 79(2), the application of Leo Smth
for alicense as a private investigator is denied.

These are ny findings of fact together with nmy opinion and
conclusions of |aw | recomend the approval of this
det er m nati on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Janmes Coon
Deputy Secretary of State



