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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
JOANN L. BRANI CK,
Respondent .
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gail S.
Shaffer, Secretary of State, the above noted matter canme on for
heari ng before t he undersi gned, Roger Schnei er, on Decenber 8, 1994
at the office of the Department of State |ocated at 84 Holl and
Avenue, Al bany, New YorKk.

The respondent, of 208 Bird Avenue, Sidney, New York 13838,
was not present.

The conplainant was represented by Supervising License
| nvesti gator M chael Coyne.

COVPLAI NT

The conpl ai nt al |l eges that the respondent has fail ed to submt
documentati on or other proof satisfactory to the Departnent of
State to substanti ate the experi ence whi ch she cl ai ned t hat she has
in order to obtain her certification as a residential real estate
appr ai ser.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail on Novenber 9, 1994
(Conp. Ex. 1). On Decenber 6, 1994 she sent a telefax to M. Coyne
i n which she stated that she woul d not appear at the hearing, and
that the docunentation that she required was in New Jersey (Conp.
Ex. 3).
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2) Pursuant to an application signed by her on June 22, 1992,
t he respondent was certified as aresidential real estate appraiser
fromJuly 20, 1992 through July 20, 1994 (Conp. Ex. 2).

3) The follow ng conmunications (Conp. Ex. 3) have been had
bet ween t he conpl ai nant and t he respondent:

a) On March 1, 1994 License Inspector Janine Barnhart
sent the respondent a letter in which she advised her that the
conpl ai nant was conducting an audit of the experience clained in
the respondent's application and directing the respondent to
conplete and return within ten days an Experience Log. In
response, a telephone call was received by Ms. Barnhart fromthe
respondent’'s fornmer enployer, Jimlnsinga, to whose address the
letter had been sent. He stated that the respondent no | onger
worked for him and that he would forward the letter to her hone.

b) On April 5, 1994 Ms. Barnhart sent another letter to
t he respondent at M. Insinga's address, in which she referred to
the letter of March 1 and requested a reply within ten days.

c) On April 11, 1994 a copy of the April 5th letter was
sent to the respondent at a different address. On April 19, 1994
the respondent replied by tel ephone. She stated that she woul d
have to go to New Jersey in order to get the informati on needed to
conplete the |l og, and requested an extension until the end of My
or begi nning of June. After conferring with H Stephen Warden, her
supervisor, Ms. Barnhart told the respondent that she could only
gi ve her ten days, and the respondent said that she would try to
conply but did not expect that she would be able to do so.

d) On May 10, 1994, in another tel ephone conversation,
t he respondent told Ms. Barnhart that she had witten to New Jersey
the week of April 25th to request the files that she needed, that
she had not yet had a reply, and that she could not go to New
Jersey for about a nonth.

d) On August 3, 1994 M. Warden sent the respondent a
letter in which he inforned her that as a result of the audit the
conpl ai nant had concl uded t hat she had failed to substanti ate that
she had sufficient qualifying experience, and that if she did not
surrender her certification within fifteen days a formal hearing
woul d result.

GPI NI ON

| - Pursuant to Executive Law 8160-k[3], an applicant for
certification as a real estate appraiser nust establish that she
has sufficient experience to qualify. So as to inplenent that
requirenment, the State Board of Real Estate Appraisal, acting
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pursuant to authority granted to it by Executive Law 8160-d[ 1],
pronul gated 19 NYCRR 1102. 2[d], which provides:

"Upon request by the Departnent of State,
either prior tocertification or after certif-
i cation, an applicant nust provi de docunent a-
tion or other proof, satisfactory to the
Departnment of State, to substantiate any or
all of the experience clained by the appli-
cant. Failure to provide the requested docu-
nmentati on or proof pronptly shall be grounds
for the Departnent of State....to suspend or
revoke the certification.”

The respondent was asked to conplete an Experience Log.
Al t hough given repeated extensions of the deadline set by the
conpl ai nant, the respondent failed to conply. It is significant
that after being told on April 19th that she nust conply within ten
days the respondent did not wite for the documents she needed
until April 25th, leaving only for days for her letter to get to
New Jersey, for the addressee to reply, and for her to receive the
reply and then conplete and send the log to the conplainant, a
hi ghl y i nprobabl e scenari o. Further, after having said on May 10th
that she would not be able to go to New Jersey to get the files
hersel f for about a nmonth, as of two days before the hearing, or
six nmonths after she said she could go to get the files, the
respondent apparently still had not nade the trip.

The respondent admitted in her Decenber 6th tel efax that she
does not have the docunentation required by her to provide the
conpl ai nant wi th the needed details of her experience. According-
Iy, the conplainant has net its burden of proving by substanti al
evi dence t hat the respondent has not substantiated that she has t he
cl ai med experience and has violated 19 NYCRR 1102.2[d].

I1- The respondent's certification expired on July 20, 1994,
and she is not currently certified. However, pursuant to Executive
Law 8160-0[ 2], she may renew her certificate upon the subm ssion of
an application with payment of a l|late fee. Therefore, the
Departnent of State retains jurisdiction. Al bert Mndel & Sons,
Inc. v N.Y. State Departnment of Agriculture and Markets, 90 AD2d
567, 455 NYS2d 867 (1982); Main Sugar of Montezuma, Inc. v Wckham
37 AD2d 381, 325 NYS2d 858.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Joann L. Brani ck has
failed to substantiate the cl ai mof experience upon which she was
certified as a residential real estate appraiser, in violation of
19 NYCRR 1102.2[d], and accordingly, pursuant to Executive Law
8160-u, shoul d she ever apply for renewal of her certification the
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application shall be dealt with as if that certification was
revoked and the respondent shall be required to substantiate her
cl ai med experience prior to the issuance of a new certificate.

These are ny findings of fact together with nmy opinion and

conclusions of law. | reconmmend the approval of this determ na-
tion.
Roger Schnei er
Adm ni strative Law Judge
Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



