34 DOS 95

STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Application of
DEBORAH NATALI ZI O DECI SI ON

For a License as a Real Estate Appraiser

This matter cane on for hearing before the undersi gned, Roger
Schnei er, on February 23, 1995 at the office of the Departnent of
State | ocated at 270 Broadway, New York, New York.

The applicant, of P.O Box 2445, M ddl etown, New York 10940,
havi ng been advi sed of her right to be represented by an attorney,
appeared pro se.

The Di vi si on of Licensing Services was represent ed by Supervi s-
i ng License Investigator M chael Coyne.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experiencetoqualifyfor certification as ageneral real
estate appraiser.?

FI NDI NGS OF FACT

By application dated January 11, 1994 t he appl i cant applied for
certification as a general real estate appraiser. The application
establ i shed, as conceded by t he Di vi si on of Li censing Services, that
the applicant is entitled to credit for sufficient "appraisal
poi nt s" according to the schene establ i shed by 19 NYCRR 1102. 2. The
application was acconpanied by, as required, an experience |og
listing apprai sal experience obtained by the applicant during the
peri od of January 2, 1992 t hrough January 10. 1994 (State's Ex. 2).

By |etter dated February 17, 1994 Conpliance O ficer M chael
Ker nan advi sed the applicant that her application had been found
defici ent because, as the result of several unexpl ai ned gaps, the
apprai sal log did not include the equivalent of 2 years full tine
apprai sal experience. Inresponse, on April 22, 1994 t he appl i cant
sent M. Kernan a suppl enental loglisting additional experience and

Y Although the matter is captioned as a hearing an application
for a license, what is involved is an application for certifica-
tion, a distinction established by Executive Law Article 6-E.



-2-

intended to fill in the gaps. M. Kernan then replied, by letter
dated May 10, 1994, that the appraisal |og did not conformto the
required format, since all itens were not included in one listing,

t o whi ch the applicant replied that she had been tol d by Conpli ance
Oficer Wlliam Stavola that it was not necessary to conbi ne the
|l ogs (State's Ex. 3).

By | etter dated August 5, 1994 t he appl i cant was advi sed by M.
Kernan that the Divi sion of Licensing Services proposed to deny her
application because she was entitled to credit for only 22 nonths
experience, but that she could request an adm nistrative review.
Apparent|y such a request was made, as by | etter dat ed Sept enber 26,
1994 the applicant was advised by M. Stavola that after an
adm ni strative reviewthe Division of Licensing Services conti nued
to propose to deny her application. |In response, the applicant
requested a hearing, and a notice of hearing was served on her by
certified mil (State's Ex. 1).

OPI NI ON

| - As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that she has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA), 8306[1]. Substantial evidence is that which a reason-
abl e m nd coul d accept as supporting a conclusion or ultimte fact.

Gay v Adduci, 73 N.Y.2d 741, 536 N Y.S.2d 40 (1988). "The
guestion...is whether aconclusionor ultimte fact my be extracted
reasonabl y--probatively and logically.” Cty of Uica Board of

Wat er Supply v New York State Health Departnent, 96 A D.2d 710, 465
N. Y. S. 2d 365, 366 (1983)(citations omtted).

I1- Executive Law 8160-k provides that an applicant for
certification as a real estate apprai ser nmust "possess the equiva-
lent of two years of appraisal experience in real property ap-
praisal...." Pursuant to Executive Law 8160-d the State Board of
Real Estate Appraisal adopted rules and regulations in aid and
furtherance of that requirenent. 19 NYCRR 1102.1 states i nrel evant
part: "Qualifying experience. Applicants for both residential
certification and general certification nust possess at | east two
years of full tinme experience.” 19 NYCRR 1102.2 goes on to state:

"(a) Applicants will receive credit for expe-
ri ence according to the point systemset forth
in section 1102.3 of this Part....

(c) Applicants for general certification nust
have 240 experi ence poi nts, whi ch shal |l incl ude
at | east 180 experience points fromappraisals
of properties that qualify under the ' General"
category in the 'Appraisal Experience Point
Schedul e' set forth in section 1102.3 of this
part."”
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The way that the two year requirenment and the point systemis
applied is explained to applicants on page 6 of the |icense/certi-
fication application (App. Ex. A):

"Applicants must possess at least two full
years of full-tinme real estate appraisal expe-
rience. Experience may be obtai ned on a cunu-
| ati ve basis with no set tinme periodfor acqui -
sition. To assure consistency and fairness in
eval uati ng appr ai sal experience, the Depart nent
of State will use a 'point system that wll
serve as a guideline. The point systemtakes
into consideration the nunber and type of
apprai sals perforned, the type of properties
apprai sed and approved experience credit for
t eachi ng.

The following illustrates the nunber of points
that an applicant nust attain to satisfy the
experience qualifications:

Certified Residential Appraiser and Licensed
Appr ai ser: 240 experience points, including at
| east 180 points (75% from appraisals or
property listed in the Appraisal Experience
Poi nt Schedul e (bel ow) or appropri ate teachi ng
experi ence.

Certified General Appraiser: 240 experience
points, including at |east 180 points (75%
from appraisals of property listed in the
‘Ceneral' category inthe Apprai sal Experience
Poi nt Schedul e (bel ow) or appropriate teaching
experi ence.

You must provide evidence of this qualifying
experience by conpleting the appraiser point
schedul e and t he experience | og. | MPORTANT: |t
is not necessary to list all appraisals per-
formed, if your experience greatly exceeds the
i ndi cated qualifications. You nmust, however,
submt a sufficient anount of appraisal activ-
ity that is equivalent to 240-300 points and
covers the two-year qualifying period."

M. Kernan, testifying on behalf of the D vision of Licensing
Servi ces, took the position in this proceedi ng, however, that the
appl i cant nmust establish both that she has the required points (he
concedes that she had established entitlenent to credit for 300
points with the subm ssion of the first log), and that w thout
regards to the point systemshe nust establish that she has worked
as an appraiser full-time for two years. That positionis inconsis-
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tent with the regulations and their stated purpose: "To assure
consi stency and fai rness i n eval uati ng apprai sal experience," i.e.,
to establish an objective nmethod of determning if an applicant has
sufficient experience. Matter of the Application of Babakhani an, 22
DOS 95. If followed it would restore to the persons review ng the
applications the power to subjectively evaluate the anount of tine
whi ch shoul d be al | owed for each appraisal, in contravention of the
obj ective standards established by the point system The point
system woul d then beconme not a nethod of determ ning whether the
requi red two years experience had been obt ai ned, but an additi onal
requirenment for licensure or certification inposed by regul ation
wi t hout a grant of authority fromthe Legislature to i npose such a
requi rement, and woul d be, therefore, invalid. Canpagna v Shaffer,
73 NYS2d 237, 538 NYS2d 933 (1989).

This is not a case where, as hypothesi zed by M. Kernan, an
appl i cant m ght have amassed 240 points in perhaps eight nonths.
It is not a case where, again as hypothesized by M. Kernan, the
applicant, while working for two years, perforned only a few
appraisals. Nor is it case in which the experience | ogs show sone
nmont hs of full time work and some nonths of part tinme work, and do
not showa full 24 nonths. Matter of the Application of Berntsen,
11 DOS 95. It is a case where, as the Division of Licensing
Servi ces concedes, the applicant conducted appraisals duringatine
t hat ext ended over a period of two full years but argues that, based
on its subjective analysis and without regard to its point system
she didn't work full time during those two years.

I11- Even were the Divisionof Licensing Services' met hodol ogy
to be accepted, the evidence establishes, without reference to the
point system that the applicant has two years of full tine
appr ai sal experience.

When read together, the two experience |ogs reveal that the
appl i cant conducted appraisals for a two year period of tinme that,
with the one exception upon which M. Kernan focused, was essen-
tially uninterrupted. Inthat regards, it isinportant to note that
the dates |listed on the I ogs indicate, as required by the Division
of Licensing's form when the appraisals were conpl eted, and that
there is no indication of when any apprai sal began or how | ong an
apprai sal took to conplete. Accordingly, other than M. Kernan's
testinony that, depending on the nature of the Qroperty, an
apprai sal woul d take anywhere from1 day to 1 nonth,“ there is no
way to tell how |l ong any particul ar appraisal took.

2 M. Kernan testified that based on his reviews of appraisals
t he fol |l ow ng anpbunt of tinme was usually required for an apprai sal :
Single famly residential property, 1 day; 2to 4 famly residence,
2 days; small business, 5 days; |arge business, 1 nonth.
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The gap on whi ch M. Kernan focused appears on t he | ogs bet ween
May 25 and August 23, 1993, the period following the birth of the
applicant's child (State's Ex. 4). However, a review of the
suppl ement ary experience | og shows 3 apprai sals conpl eted on June
30, 1993, 3 conpleted on July 23, 1993, 1 conpleted on August 10,
1993, and 2 conpleted on August 12, 1993. In addition, the
applicant conpleted 6 appraisals on Septenber 13, 1993. That
evi dence, taken together with the testinony of the applicant's
enpl oyer, Thomas G. Martin, that she consistently worked on a full
time basis and worked fromhone after the birth of her child, and
that much of her work involves tax certiorari, which takes | onger
t han normal appraisals and is done several cases at a tine, |eads
to the conclusion that what appears to be a gap in the applicant's
work history is nerely theresult of the way the log formis set up.

CONCLUSI ONS OF LAW

The applicant has established that she has sufficient experi -
encetoqualify for certificationas ageneral real estate appraiser
as requi red by Executive Law 8160-k and 19 NYCRR 1102.1 and 1102. 2.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to Executive

Law 8160-e[ 3], the application of Deborah Natalizio for certifica-

tion as a general real estate appraiser is granted, and the Di vi sion

?f Lri cenhsi ng Services is directed to issue the certification
orthwth.

These are ny findings of fact together with ny opinion and
concl usions of law. | recomend t he approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



