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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Application of

CARCL A. POLCHI NSKI DECI SI ON
For Certification as a Residenti al

Real Estate Appraiser

________________________________________ X

The above noted nmatter canme on for hearing before the
under si gned, Roger Schneier, on January 18, 1996 at the office of
the Departnent of State | ocated at 162 WAashi ngt on Avenue, Al bany,
New Yor k.

The applicant, of 10 Hawt horne Drive, Mnroe, New York 10950,
havi ng been advi sed of her right to be represented by an attorney,
appeared pro se.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising Licensing Investigator M chael Coyne.

| SSUE

The i ssue before the tribunal i s whether the applicant, having
been advised by DLS that it proposes to deny her application, has
sufficient experiencetoqualify for certificationas aresidential
real estate appraiser.

FI NDI NGS OF FACT

1) By application dated February 12, 1994 the applicant
applied for certification as a residential real estate appraiser.
| n support of her application she subm tted an apprai sal experience
| og covering the period of Cctober 31, 1991 through Cctober 25,
1993. By letter dated April 20, 1994 she was advised by DLS
representative Mchael Kernan that the log did not include the
equi val ent of two years of full tine apprai sal experience, and t hat
she should submt a |og for the period of August 10, 1993 through
Decenber 31, 1993. In response, on April 25, 1994 the applicant
spoke with M. Kernan, who expl ai ned that he did not consider her
experience after August 9, 1993 to be full tinme. Therefore, by
letter dated April 26, 1994 the applicant requested of M. Kernan
that she be issued an "Assistant Appraiser License" so that she
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could gain additional experience, and a she was registered as a
real estate appraiser assistant on May 6, 1994 (State's Ex. 2). 1!

The appl i cant subsequent|y subm tted addi ti onal docunentati on

regarding her experience (State's Ex. 3). Included in that
docunentation were the ten apprai sal reports upon which DLS bases
its proposed denial. Those reports, which were not submtted by

the applicant to owners, buyers, or |lenders, arise out appraisals
for which the applicant was not conpensated, and result fromvisits
to properties which she made, as part of her training, in the
conmpany of appraiser Rita Levine, who had been retained to conduct
the appraisals. They are entirely the work product of the
appl i cant.

3) By letter dated August 30, 1995 the applicant was advi sed
by DLS of its proposed denial of her application, and that she
could request a hearing. The applicant nade such a request by
| etter dated Septenber 21, 1995, and a notice of hearing was served
on her by certified mail on Cctober 26, 1995 (State's Ex. 1).

GPI NI ON

| - As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that she has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA), 8306(1). Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusionor ultinmate
fact. Gay v Adduci, 73 N.Y.2d 741, 536 N.Y.S.2d 40 (1988). "The
question...is whether a conclusion or ultinmate fact nay be
extracted reasonably--probatively and logically." Cty of Uica
Board of Water Supply v New York State Health Departnment, 96 A. D. 2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

I1- The sole questions regarding the adequacy of the
applicant's experience, as framed by the objections of DLS, is
whet her unconpensated apprai sal experience obtained while
acconmpanying an appraiser who was retained to conduct the
apprai sal, which experience is evidenced by apprai sal reports which
were not provided by the applicant to some other party for his or
her use, may be used to support an application for certification as
an apprai ser.

An "appraisal" is defined as

! There is no provision or requirement for registration as a
real estate appraiser assistant in either the governing statute
(Executive Law Article 6-E) or the regulations (19 NYCRR Chapter
XXXI') . Such registration was apparently instituted informally by
the State Board of Real Estate Appraisal.
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"an anal ysis, opinion or conclusion relating
to the nature, quality, value or utility of
specified interests in, or aspects of,
identified real estate." Executive Law 8160-
al 2] .

Nei t her the statute nor the regul ations enacted in furtherance of
it make any reference to a requirenent that in order for it to be
used for qualifying credit on an application the applicant nust
have been conpensated for conducting an appraisal, or that the
apprai sal report nust have been submtted to some other party.

DLS does not contend that anything is wong with the contested
apprai sal reports other than the fact that they arose out of visits
to properties made by the applicant in the conpany of another
person who had been hired to, and did also, appraise the
properties, with the result that the applicant was not conpensated
for the appraisals and did not produce the reports for use by sone
ot her party. In fact, Rita Levine, having been called by DLS as a
W tness, testifiedthat the appraisal reports in question wherethe
applicant's own work product.

CONCLUSI ONS OF LAW

The appl i cant has establ i shed by substanti al evi dence t hat she
has sufficient experiencetoqualify for certification as a general
real estate appraiser and, accordingly, her application should be
granted. Executive Law 8160-k; SAPA 8306[ 1].

DETERM NATI ON

WHEREFORE, | T |S HEREBY DETERM NED THAT the application of
Carol A. Polchinski for certification as a residential real estate
apprai ser is granted.

These are ny findings of fact together with ny opinion and
conclusions of |aw | reconmmend the approval of this
det erm nati on

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



