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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

LU S E. AGU LAR DECI S| ON
For a License as a Real Estate

Sal esper son

________________________________________ X

The above noted matter came on for hearing before the under-
si gned, Roger Schneier, on August 7, 1997 at the office of the
Departnment of State |located at 270 Broadway, New York, New York.

The applicant, of 69-15 60th Lane, Ri dgewood, New York 11385,
havi ng been advised of his right to be represented by an attorney,
chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS") was
represented by Supervising License Investigator Bernard Friend.

| SSUE

The issue before the tribunal is whether the applicant shoul d

be denied a license as a real estate sal esperson because ofa prior
crimnal conviction.

FI NDI NGS OF FACT

1) By application dated February 4, 1997 the applicant applied
for a license as a real estate sal esperson. He answered "yes"
response to the question "(h)ave youever been convicted of a crine
or offense (not a mnor traffic violation) or has any I|icense,
commi ssion or regi stration ever been deni ed, suspended or revoked in
this state or el sewhere?" (State's Ex. 2).

2) On March 3, 1993 the applicant was convicted of Assault in
the 2nd degree, a felony, and was sentenced to 5 years probation
(State's Ex. 3). The conviction arose out of a fight in a bar.

3) Since his conviction the applicant has abided by the terns
of his probation(State's Ex. 3). As of the date of the hearing he
had been enployed in thecharter department of Carey Transportation
for approxi mately one nonth, having | ost his prior enpl oynent of ten
years as an airport cargo agent when he was convicted. Pursuant to
a letter of authorization issued by DLS when he filed his license
application, the applicant worked as a real estate salesperson
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associated wth ERA Top Services Realty Inc., his sponsoring broker,
for a period of 30 days commenci ng on February 4, 1997. During that
period tine he was essentially undergoing training, and he did not
obtain any listings or effectuate any sales or rentals.

4) On April 9, 1997 the applicant wasgranted a Certificate of
Relief FromDisabilities (State's Ex. 3).

5) By letter dated Februaryl4, 1997 the applicant was advi sed
by DLS that it proposed to deny his application because of his
convi ction, and that he coul d request an adm ni strative review, which
he did on February 26, 1997. By letters dated April 11 and May 22,
1997 he was advised by DLS that it still proposed to deny the
application, and that he could request an adm nistrative hearing,
which he did by letter dated June 3, 1997. Accordingly, notice of
heari ng was served on himby certified nail delivered to himon June
17, 1997 (State's Ex. 1).

CPI NI ON

In considering whether the license should be granted, it is
necessary to consider together the provisions of Real Property Law
8441[ 1-Al[e], which require that an applicant for a license as a real
estate sal esperson establish his or her trustworthiness, and the
provi sions of Correction law Article 23-A See, Codeliav Departnent
of State, No. 29114/91 (Suprenme Court, NY County, May 19, 1992).

Article 23-A of the Correction Law inposes an obligation on
| i censi ng agenci es

"to deal equitably with ex-offenders while al so protecting
society'sinterest in assuring performance by reliabl e and
trustworthy persons. Thus, thestatute sets out a broad
general rule that...public agencies cannot deny...a
license to an applicant solely based on status as an ex-
of fender. But the statute recognizes exceptions either
where there is a direct relationship between the crim nal

of fense and the specific license...sought (Correction Law
8752[ 1]), or where the license...would involve an unrea-
sonable risk to persons or property (Correction Law
8752[2]). If either exception applies, the enpl oyer (sic)
has discretion to deny the Ilicense...." Matter of
Bonacorsa, 71 N.Y.2d 605, 528 N.VY.S.2d 519, 522 (1988).

In exercising its discretion, the agency nust consi der the ei ght
factors contained in Correction Law 8753[1].

"The interplay of the two exceptions and 8753[1] is
awkward, but to give full meaning to the provisions, as we
must, it is necessary to interpret 8753 differently
depending on whether the agency is seeking to deny a
license...pursuant to the direct relationship excep-
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tion...or the unreasonabl e ri sk exception.... Undoubtedly,
when the...agency relieson the unreasonable risk excep-
tion, the eight factors...should be consi dered and applied
to determne if in fact an unreasonable risk exists...
Havi ng consi dered the ei ght factors and determ ned t hat an
unr easonabl e ri sk exists, however, the...agency need not
go further and consider the sane factors to determne
whet her the license...should be granted.... 8753 nust al so
be applied to the direct rel ati onshi p exception. .. however,
adifferent analysis is required because 'direct rel ation-
ship' is defined by 8750[ 3], and because consi derati on of
the factors contained in 8753[1] does not contribute to
determ ni ng whet her a direct rel ationship exists. W read
the direction of 8753 that it be applied '(i)n making a
determ nati onpursuant to section seven hundred fifty-two
to mean that, notw thstanding the existence of a direct
relationship, an agency...nust consider the factors
contained in 8753, to determine whether...a |icense
should, in its discretion, issue." Bonacorsa, supra, 528
N.Y.S. 2d at 523.

A direct relationship is one wherein the of fense bears directly
on the applicant's ability or fitness to performone or noref the
duties or responsibilities necessarily related to the |icense,
Correction Law 8750[3]. There is no statutory definition of
"unreasonabl e ri sk which "depends upon a subjective analysis of a
vari ety of considerations relating tothe nature of the license...and
the prior msconduct." Bonacorsa, supra 528 N. VY.S. 2d at 522.

"A direct rel ationshipcan be found where the applicant's
prior conviction was for an offense related to the
i ndustry or occupation at issue (denial of a |I|iquor
license warranted because the corporate applicant's
principal had a prior conviction for fraud in interstate
beer sales); (application for alicense to operate a truck
in garnent district denied since one of the corporate
applicant's principals had been previously convicted of
extortion arising out of a garment truck racketeering
operation), or the elenments inherentin the nature of the
crimnal offense would have a direct inpact on the
applicant's ability to perform the duties necessarily
related to the license or enploynment sought (application
for enploynent as a traffic enforcenent agent denied

applicant had prior convictions for, inter alia, assault
in the second degree, possession of a dangerous weapon

crimnal possession of stolen property, and |arceny)."
Marra v Gty of Wihite Plains, 96 A D 2d 865 (1983)
(citations omtted).

Wil e the i ssuance of a Certificate O Relief FromD sabilities
creates a presunption of rehabilitation, as explained by the Court
i n Bonacorsa, that presunption is only one factor to be considered
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along with theeight factors set forth in Correction Law 8753[1] in
det erm ni ngwhet her there is an unreasonabl e risk or, if a determ na-
tion has already been madethat there is a direct relationship, in
t he exerci se by the agency of its discretion. Hughes v Shaffer, 154
AD2d 467, 546 NYS2d 25 (1989).

"The presunption of rehabilitation which derives from..a
certificate of relief fromcivil disabilities, has the
sanme effect, however, whether the...agency seeks to deny
the application pursuant to the direct relationship
exception or the unreasonable risk exception. |In neither
case does the certificate establish a prina facie entitle-
nment to the license. It creates only a presunption of
rehabilitation, and although rehabilitation is an inpor-
tant factor to be considered by the agency...in determ n-
ing whether the Ilicense...should be granted (see
8753[1][g]), it is only one of the eight factors to be
consi dered. " Bonacorsa, supra 528 NYS2d at 523.

The appl i cant was convi cted of an assault which occurred during
a fight in a bar. A though in the course of his enploynent a rea
estate sal espersondeals with the public, his or her duties are not
of the typethat would create any particul ar expectation that he or
she wll be involved in aggressive physical confrontations.
Accordingly, | find that there is no direct relationship between t hat
applicant's conviction and a license as a real estate sal esperson.

It is next necessary to consider the factors contained in
Correction Law 8753[1] to determ ne whether the issuance to the
applicant of a license as a real estate sal esperson woul @dreate an
unreasonabl e risk to persons or property.

The public policy of the state to encourage the |icensure and
enpl oynent of persons previously convicted of crimnal offenses
(8753[1][a]), which is to the benefit ofthe applicant, is counter-
bal anced by the legitinate interestof DLS in the protection of the
safety and welfare of those persons who avail thenselves of the
services of its licensees (88753[1][b] and [h]), although, as noted
above, there is no particular likelihood that, if granted a |icense,
t he applicant would be especially likely to be involved in fights.

Thereis no direct rel ati onshi p between the crine and the duties
of areal estate sal esperson (8753[1][c]). However, the seriousness

of the crine, a felony, weighs against the issuance of the |license
(8753[1][f]).

There is no evidence on the record regardi ng the age atof the

applicant at thetinme of the conm ssion of the crine (8753[1][€]),
of which he was convicted 4% years ago (8753[1][d])
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I n support of the granting of the application is the fact of the
applicant's conpliance with the terns of his probation (8753[1][9g]),
and the Certificate of Relief FromDi sabilities (8753[2]).

The weighing of the factors is not a mechanical function and
cannot be done by some mathematical formula. Rather, as the Court
of Appeals said in Bonacorsa it nust be done through the exercise
of discretion to determ ne whether the direct relationship between
the "convictions andthe |license has been attenuated sufficiently.”
Bonacorsa, supra 528 NYS2d at 524.

4%syears ago the applicant was convicted of a crime whichis not
directly related to alicense as a real estate sal esperson. There is
no evi dence that he hasengaged in any further unlawful activities,
and he has conplied with the terms of his probation. Under these
ci rcunst ances, there is no legitimate public interest in denying his
appl i cation.

CONCLUSI ONS OF LAW

After having given due considerationto the factors set forth
in Correction Law 8753, and having weighed the rights of the
applicant against therights and interests of the general public, it
is concluded that the issuance to the applicant of a license as a
real estate sal esperson woul d not invol ve an unreasonable risk to the
safety and wel fare of the public.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he application of Luis
Aguilar for a license as a real estate sal esperson is granted. The

Division of Licensing Services is directed to issue the license
forthwth.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: August 27, 1997



