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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

ABDUR RAHMAN TARI Z ALI,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schneier, on June 8, 2000 at the office of the Departnment of
State |located at 123 WIliam Street, New York, New YorKk.

The respondent havi ng been advi sed of his right to be represented
by an attorney chose to represent hinself.

The conpl ai nant was represented by Legal Assistant Il Thonas
Napi er ski .

COMVPLAI NT

The conpl ai nt al | eges that the respondent, alicensedreal estate
br oker: Perpetrated a bait and swi tch schene by show ng hi s princi pal
an apartment whi ch he knew or shoul d have known was not avai | abl e and
f or whi ch anot her apartnment was to be substituted; failedtoreturn any
part of the noni es which he received onthe rental of the apartnent
after his client rescinded the transaction; failedto disclosetohis
princi pal for whomhe was acting; failedtorepresent theinterest of
hi s principal; and actedin his own self interest inthe handling of
the rental.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified miil (State's Ex. 1).

2) The respondent is, and at all tinmes herei nafter nenti oned was,
duly li censed as areal estate broker in his own nane (State's Ex. 2).

3) On February 9, 1998 the respondent showed the third fl oor
apartnment at 71 Jefferson Avenue, Brooklyn, New York, a buil ding
consi sting of no nore than four apartnents, to Jeannette Mbses, who was
seekingtorent an apartnent. She liked the apartnent and, therefore,
gave t he respondent a deposit of $600. 00 on t hat day, and an addi ti onal
$890. 00 on February 20, 1998 (State's Ex. 3), representing one nont hs'
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rent, one nonth's security, and $290. 00 t owar ds a broker's fee (whi ch
was at sone poi nt was suppl enented by a $10. 00 cash paynent, for a
total of $300.00 paid towards an anticipated fee of $600.00).

4) The respondent did not have Ms. Moses execute an agency
di scl osure form

5) On February 23, 1998 Ms. Moses signed and received a ful ly
executed copy of a |ease for the apartnent (State's Ex. 4).

6) When it came tinme for Ms. Moses to take possession of the
apartnent it was occupi ed by anot her person. She was of f ered anot her,
unaccept abl e, apartnent on t he second fl oor, whi ch of fer she refused.
She asked t he respondent to return her noney, but he said that he had
givenit tothe managi ng agent. Infact, when he received the | ease
t he r espondent had gi ven $1, 200. 00 of t he noney t o t he managi ng agent,
who then had transmtted it to the landlord (App. Ex. A).

7) Ms. Moses sued the landlord in Small Clainms Part of Civil
Court, Kings County, and on June 18, 1998, after atrial, was granted
a judgnment in the amount of $1,000.00 (State's Ex. 5).

8) The respondent eventual |y refunded to Ms. Moses t he $300. 00 f ee
received by him

OPI NI ON AND CONCLUSI ONS OF LAW

| - Jeannette Mbses and t he respondent entered i nto an agr eenent
pursuant to which she would pay hima comm ssion for finding an
apartnment for her. Inaccordance with that agreenent the respondent
| ocat ed what, based on representations of thelandlord's agent, he
reasonably believed to be an avail abl e apartnent. He showed t hat
apartnment to Ms. Moses and, when she expressed aninterest inrenting
it, accepted paynents of rent, security, and a partial conm ssion from
her. He then obtained aleasetothe apartnment for Ms. Moses, which
| ease was executed by the | andl ord, gave the rent and security tothe
| andl ord' s agent, and deliveredthe |l easeto Ms. Mbses. At that point,
he had ful |l y performed his obligations under his agreement with Ms.
Mboses and, not bei ng responsi bl e for the apparently di shonest conduct
of the | andl ord and/ or managi ng agent, and but for his failureto nmake
proper agency disclosure as di scussed bel ow, had earned a commi ssi on.

I I - The conpl ai nt charges that the respondent fail edto nake cl ear
to Ms. Mbses for whomhe was acting. Neither he nor she was asked
whet her he tol d her whomhe was representing, and she was not asked
whomshe under st ood hi mt o be representing. The only evi dence on t hat
issueis the respondent's adm ssion that he did not have Ms. Mdses
execut e an agency di scl osure form a viol ati on of Real Property Law
8443 not charged in the conplaint.?

1Solong as the issue has beenfully litigated by the parties, and

is closely enough related to the stated charges that there is no
surprise or prejudicetothe respondent, the pleadi ngs nay be anended
to conformto t he proof and enconpass a char ge whi ch was not statedin
the conplaint. This may be done even wi t hout a formal notion being
made by t he conpl ai nant. Hel man v D xon, 71 M sc. 2d 1057, 338 NYS2d 139
(continued...)
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I11- Asthe party whichinitiatedthe hearing, the burdenis on
t he conpl ai nant to prove, by substanti al evidence, the truth of the
charges inthe conplaint. State Adm nistrative Procedure Act ( SAPA),
8306(1). Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultimate fact. Gay v Adduci, 73
N.Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimate fact may be extracted reasonabl y--probatively
and logically.” City of Uica Board of Water Supply v New York St at e
Health Department, 96 A.D.2d 710, 465 N.Y.S.2d 365, 366
(1983)(citations omtted). The conpl ainant has fail ed to neet that
bur den

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he char ges herein are
di sm ssed.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 27, 2000

1(...continued)
(Civil Ct. NY County, 1972). Inruling onthe notion, thetribunal
must determ ne that had the charge in question been stated in the
conpl ai nt no addi ti onal evi dence woul d have been forthcomng. Tollinv
El | eby, 77 M sc. 2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974).
What i s essential isthat the "matters wereraisedinthe proof, were
actually litigated by the parties and were within the broad franework
of the original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NyS2d
36, 46 (Suprenme Ct. Monroe County, 1977), nod. on ot her grnds. 64 AD2d
130, 409 NyS2d 30 (1978), aff'd. 49 NY2d 69, 424 NYS2d 168 (1979).

The i ssue of the di sclosure formwas rai sedin a single question.
It does not appear that the respondent appreciatedthe significance of
t he question, andtheissuewasinnoway fully litigated. Thisis
not, therefore, a case in which it would be proper to anend the
pl eadi ngs.



