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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
ANTHONY ANNUNZI ATA,
Respondent .
________________________________________ X

The above noted matter came on for hearing before the
under si gned, Roger Schneier, on July 8, 1998 at the office of the
Departnment of State |located at 270 Broadway, New York, New York.

The respondent did not appear.

The conplainant was represented by Legal Assistant Thomas
Napi er ski

COVPLAI NT

The conpl aint all eges that the respondent procuredhe renewal
of his license as a real estate sal esperson by fal sely indicating on
his application that he had conpleted the required continuing
education, and that he wongfully failed to cooperate with the
audit/investigation of his conpliancewith the continuing education
requirenent.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of theonplaint was
served on the respondent by certified nmail delivered at his |ast
know busi ness address on June 18, 1998 (State's Ex. 1).

2) By an application signed by himsubject to the penalties of
perjury in Septenber, 1996 the applicant applied for renewalof his
license as a real estate sal esperson. He answered "yes" to question
nunber 2: "Haveyou taken the required continuing education for this
period or are you exenpt?" (State's Ex. 4). In response, the
I icense was renewed effective January 29, 1997, with an expiration
date of January 29, 1999 (State's Ex. 3).
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3) By l etter dated Decenber 31, 1997 the conpl ai nant advi sed t he
respondent that it was conducting an audit of the continuing
educationrequirenent, and requested that he answer certain questions
regarding that requirenent (State's Ex. 5). The respondent failed
to respond to that letter, and when advised to appear at the
conpl ainant' s of fice on March 24, 1998 to discuss the matter, failed
to do so (State's Ex. 6 and 7).

OPI NI ON

|- As required by Real Property Law (RPL) 8441-e, notice of
heari ng was servedon the respondent by sending it by certified nai
to his | ast known busi ness address. Accordingly, inasmuch as there
i s evidence that notice of the place, time and purpose of the hearing
was properly served, the holding of an ex parte quasi-judicia
adm ni strative hearing was perm ssi ble. Patterson v Departnent of
State, 36 AD2d 616, 312 NYS2d 300 (1970);Matter of the Application
of Rose Ann Weis 118 DOS 93.

I1- As the party which initiated the hearing, the burden is on
t he conpl ai nant to prove, by substantial evidence, the trutlf the
chargesinthe conplaint. State Adm nistrative Procedure Act ( SAPA)
8306(1). Substantial evidence is that which a reasonable m nd coul d
accept as supporting aconclusion or ultimate fact. Gay v Adduci,
73 N Y.2d 741, 536 N Y.S. 2d 40 (1988). "The question...is whether
a conclusion or ultimate fact nmay be extracted reasonably--
probatively and logically.”" City of Utica Board of Water Supply v
New York State Health Departnent, 96 A D.2d 710, 465 N Y.S. 2d 365,
366 (1983)(citations omtted).

I11- Pursuant to RPL 8441[3][a], as anmended effectivduly 21
1993, no renewal of a license as a real estate salesperson for a
peri od comenci ng on or after Novenber 1, 1995' may be granted to any
applicant who has not, within the two year period inmediately
precedi ng such renewal period, attended and successfully conpleted
an approved conti nuing education course. The conpl ainant all eges
t hat the respondent has not conpleted the required course, and that
his claimthat he had was false. It has, however, in light of the
| ack of a requirenment that proof of suchconpletion be submtted by
i censee with the license application? and in the absence of any

! Al t hough the exact |anguage ofthe statute is "for any period
comenci ng Novenber first, nineteen hundred ninety-five....", the
obvious intent is for it to apply to periods conmencing omr after
that date. To hold otherwi se would be to nake the statute al nost
nmeani ngl ess.

2 The statute provides that the Departnent of State may, in
connection with the renewal procedure, require that a renewal
applicant submt proof of conpletion of a continuing education

(continued...)
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appearance at the hearing by the respondent, presented no proof of
the respondent's failure to conplete the required course.

| V- Real Property Law (RPL) 8442-¢[5] states:

"The secretary of state shall have the power to
enforce the provisions of this article and upon
conplaint of any person, or on his own
initiative, to investigate any violation
t hereof or to investigate the business, busi -
ness practices and business nmethods of any
person, firm or corporation applying for or
holding a license as a real estate broker or
salesman, if in the opinion of the secretary of
state such investigation is warranted. Each
such applicant or |icensee shall be obliged, on
request of the secretary of state, to supply
such informati on as nay berequired concerning
his or its business, business practices or
busi ness  net hods, or pr oposed busi ness
practices or nethods."

In addition, as noted above, pursuant to RPL 8441[3][a] a
licensee may be required to provide proof of conpliance with the
conti nui ng education requirenent.

Pursuant to RPL 8442-j the Secretary of State has the authority
to del egate to enpl oyees of the Departnent of State the above powers
to conpel a licensee to supply infornmation

The respondent conpletely failed to conmply wth the
conplainant's requests that he cooperate with its audit of his
application and provide proof that he had conpleted the continuing
education course. That non-cooperati omwas a violation of RPL 442-
e[5]. Division of Licensing Services v Lawson 42 DOS 93.

V- In determning what penalty to inpose for the above
violation, thetribunal has considered the fact that the respondent
may have been wongfully licensedfor a substantial period of tine.
The penalty should take that into consideration, and should be
tailored to elimnate, as nmuch as possi bl e, any advant agehi ch the
respondent nmay have obtai ned through m srepresentindis conpliance
with the continuing education requirenent.

?(...continued)
course. The conpl ainant has, however, chosen to rely on audits
conducted after the issuance of the |icenses.
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CONCLUSI ONS OF LAW

1) The conplainant has failed to establish by substantial
evi dence that the respondent has not conplied with the continuing
education requirenment of RPL 8441, and that charge shoul d be, and is,
di sm ssed.

2) The respondent has violated RPL 8442-e[5] by failing to
cooperate with the conplainant's audit of his application.

DETERM NATI ON

WHEREFORE, | T | SHEREBY DETERM NED THAT Ant hony Annunzi ata has
viol ated Real Property Law 8442-e[5], and accordingly, pursuant to
Real Property Law 8441-c, his license as a real estate sal esperson
i s suspended effective imediately and until such tinme as he shall
submit proof satisfactory to the Departnment of State that he has
satisfactorily conpleted an approved conti nui ngeducati on course in
conpliancewith Real Property Law 8441[3][a]. |f upon subm ssion of
such proof it shall appear that at the tine of the issuance of the
Iicense he had not yet conpleted the course, his license shall be
further suspended for a period equal to the anobunt of tinmprior to
the receipt by the Division of Licensing Services of his |license
certificate and pocket card that he was i nproperly |icensed, plus two
months. He is directed to i Mmedi atel ysend his |license certificate
and pocket card to D ane Ramundo, Custoner Service Unit, Departnment
of State, Division of Licensing Services, 84 Holl and Avenue, Al bany,
NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: July 8, 1998



