STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

BASI L N. APOSTLE DECI SI ON
For a License as a Real Estate Broker
________________________________________ X

Pur suant to t he designati on duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schneier, on July 2 and Sept enber 22, 1992 at
the office of the Departnent of State | ocated at 270 Br oadway, New
Yor k, New York 10007.

The applicant, of 25-82 Stei nway Street, Long Island City, New
York 11103, havi ng been advi sed of his right to be represented by an
attorney, appeared pro se.

The Di vi si on of Licensing Services was represent ed by Supervi si ng
Li cense I nvestigator M chael Coyne.

| SSUE
The i ssue at the hearing was whet her the applicant shoul d be
deni ed renewal of his license as a real estate broker because of
actions which led to the suspension of his license to practice |aw.

El NDI NGS OF FACT

1) By application dated Decenber 24, 1991 (recei ved on January 3,
1992), the applicant appliedtorenewhis |icense as a real estate
broker, originallyissued on Novenber 1, 1971 (App. Ex. A), whi ch was
to expire on January 31, 1992. In response to question (1) on the
application: "Sincelast renewal, were you convi cted of a crime (not
m nor traffic violation), or had a license, permt, comm ssion or
regi strati on deni ed, suspended or revoked in this state or el sewhere?",
the applicant answered "Yes" (Dept. Ex. 2). On the back of the
applicationthe applicant noted that his licenseto practicelawhad
been suspended effective August 31, 1991.

2) By a decision dated July 1, 1991 the applicant, who was
admttedto the Bar on June 24, 1968, was suspended fromt he practice
of lawfor a period of three years. Inits opinion, the Appellate
Di vi si on, Second Departnent, found that the applicant inproperly
acquired a proprietary interest inthe subject matter of litigation
whi ch he was conducti ng on behal f of a client whichconflictedw ththe
interests of that client. That finding arose out a di vorce proceedi ng
i n whichthe applicant had represented the wi fe and had obt ai ned a
court order enjoiningthe husband not to encunber, rel ocate, sell or
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di spose of assets or property, including a particul ar apartnment
bui | di ng, during the pendency of the proceeding. Several years |ater,
t he di vorce not havi ng been pursued, but the order not havi ng been
vacat ed, the applicant was directed by his client to proceedwththe
action. The Court found that the applicant then attenpted to negoti ate
a settlement and was advi sed by the husband' s attorney that if the
apart ment buil di ng coul d be sol d for $3, 000, 000. 00 t he husband woul d
pay the applicant's client alunp sumof $200, 000. 00 as part of the
di vorce settlement. The Court went onto findthat the applicant,
acting on the suggestion of the husband that he would receive a
finder's fee upon conpl etion of thesaleif the applicant | ocated a
pur chaser, actively sought a purchaser w thout di sclosingto his client
that he had a different and conflicting interest fromthat of his
client in seeking a purchaser.

The Court went onto findthat the applicant i nproperly all owed
hi s pr of essi onal judgenent on behal f of his client to becone i npaired
by his owninterests, andintentionally failedto carry out a contract
of enpl oynment by failingtofollowthe client's specificdirections.
That findi ng was based on t he fact that when the applicant | ocated a
pur chaser for the apartnent buil di ng and a contract of sal e was entered
into, the applicant negotiated a $117, 500. 00 br oker age conmi ssi on f or
hi msel f, but failedto pronptly di sclosethe details of the brokerage
comm ssi on agreenent to his client and failed to di scl ose that by
virtue of that agreenent he had a conflictinginterest withrespect to
representing her in the sale.

I n addi tion, the Court found that the applicant failedto obtain
awitten stipulationof settlement fromthe husband regardi ngthe
previ ously agreed to di scussed | unp sumpaynent to the wi fe, and t hat
t he husband subsequent |y reduced hi s | unp sumoffer to $50, 000. 00. On
t he sanme day as sherejected the reduced offer, thewife directedthe
applicant to continue as her attorney, prepare for trial, and prevent
t he sal e of the apartnent buil ding, but the applicant failedtofile a
| i s pendens agai nst the buil di ng or ot herw se prevent the sal e, and
title closed at a sal e price of $3,450, 000. 00, with the applicant
recei ving hi s brokerage comm ssion. The husband t hen absconded and t he
applicant's client received no share of the sal e proceeds which, the
Court found, was adirect result of the applicant's failure to protect
her interests.

The marri age was eventual | y di ssol ved, and the applicant's client
was awar ded $573, 500. 00 as her equitabl e di stribution share, which
awar d was reduced on appeal . The husband has fail ed to pay any portion
of the award.

I n suspendi ng t he applicant, the Court took into consideration
m tigating circunstances put forward by him including his previously
unbl em shed record (his record as areal estate broker is equally
unbl em shed), and charact er evi dence presented on hi s behal f, but found
t hat t he suspension was called for inviewof the applicant’'s serious
pr of essi onal m sconduct. |Inreachingthat conclusionthe Court had
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avai lableto it character evidence whi ch was substantially the sane,
withregards tothe aspects of the applicant's |ife which were rai sed,
and in the sone cases whi ch was given by the sane persons, as t hat
whi ch was presented by the applicant in this proceeding (App. Ex. D).

At the sane tine as the conpl ai nt agai nst t he appl i cant was | odged
with the Gri evance Conm ttee for the Second and El event h Judi ci al
Districts of the Second Judi ci al Departnent, a mal practice suit was
commenced agai nst the applicant. That suit was settled w th a paynent
of $187,000.00 by the insurance carrier.

3) By letter dated April 29, 1992 t he appl i cant was advi sed by t he
Di vi si on of Licensing Services that it proposed to deny his application
because t he actions which | ed to his suspension fromthe practice of
| aw denonst r at e i nconpet ence and unt rustwort hi ness, and by | etter dated
May 12, 1992 the applicant requested a hearing (Dept. Ex. 1).

OPI NI ON

As t he person who requested t he hearing, the burdenis onthe
appl i cant to prove, by substanti al evidence, that heis sufficiently
trustworthy and conpetent to be |icensed as a real estate broker.
State Adm nistrative Procedure Act (SAPA), 8306(1). Substanti al
evi dence i s that whi ch a reasonabl e m nd coul d accept as supporting a
conclusion or ultimte fact. Gay v Adduci, 73 N Y.2d 741, 536
N.Y.S.2d 40 (1988). "The question...is whether a conclusion or
ultimate fact may be extract ed reasonabl y--probatively and | ogical ly."
Gty of UicaBoard of Water Supply v New York State Heal t h Depart nent,
96 A.D.2d 710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

It isclear that this tribunal may not reviewor contradict the
opi ni on and order of the Appell ate Di vision, andthereis no need for
citation to |l egal authority to support the proposition that the
applicant is collaterally estopped fromattackinginthis proceedi ng
that Court's findings of fact. Therefore, the testinony given by the
appl i cant, and by sone of the witnesses called by him attenptingto
show hi s i nnocence of the charge whichled to his suspension nay not be
considered. Al that is before this tribunal is the question of
whet her, inlight of the Court's findingthat the applicant was guilty
of serious breaches of hisfiduciary duty to his client, the applicant
issufficiently trustworthy and conpetent to be licensed as a real
estate broker.

The rel ati onship of areal estate broker to his or her clientsis
fiduciary innature. LLA Gant Realty, Inc. v. Quono, 58 AD2d 251, 396
NYS2d 524 (1977). It is"...founded on trust or confidence reposed by
one personintheintegrity and fidelity of another." Mobil O | Corp.
v_Rubenfeld, 72 M sc.2d 392, 339 NYS2d 623, 632 (Civil Ct. Queens
County, 1972). Therigorous standards of afiduciary relationship are
i mposed in real estate brokerage transactions so as to secure the
fidelity of the broker/agent totheclient/principal, andtoinsurethe
transacti on of t he busi ness of the agency to t he best advant age of t he
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principal. Departnent of State v Short TermHousing, 30 DOS 90,
conf'd. sub nomShort Ter mHousi ng v Departnent of State, _ AD2d_, 575
NYS2d 61 (1991); Departnent of State v Goldstein, 7 DOS 87, conf'd. sub
nom Gol dstein v Departnment of State, 144 AD2d 463, 533 NYS2d 1002
(1988).

The fi duci ary standards whi ch t he appli cant nust sati sfy as a real
est at e broker are fundanental | y t he sane as t hose whi ch were i nposed
upon hi mas an attorney, and whi ch the Appel | ate D vi si on found t hat he
viol ated. That Court found that it was appropriate to suspend the
applicant fromthe practice of | aw because of his conduct, and the
applicant has failed to present evidence which is sufficient to
convincethis tribunal that alesser standard shoul d be appliedtothe
practice of real estate brokerageinwhichthe applicant is placedin
Situations inwhichlay persons entrust himinrepresentingthemin
maj or financial transacti ons which frequently provi de the opportunity
for the applicant toengageinconflicts of interest, includingthe
substitutionof hisinterests for those of hisclients'. Notw thstand-
ing the testinony of character wi tnesses call ed by the applicant,
whi ch, as noted supra, appears to be substantially simlar tothat
whi ch he presented to the Appell ate Division, the actions of the
applicant as related inthe opinionof the Court clearly establisha
lack of trustworthiness. Allow ng the applicant to continue to engage
inthe practice of real estate brokerage while heis suspended fromthe
practice of lawwoul d, inthe circunstances presented by this case, be
aderelictionby thistribunal of its obligationto protect the public
wel f are.

CONCLUSI ONS OF LAW

The applicant has failedto establishthat heis sufficiently
trustworthy to be licensed as areal estate broker and, accordingly,
hi s application for renewal of such |license shoul d be deni ed. Real
Property Law 8441(1)(d) and SAPA 8306(1).

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to Real Property
Law 88441(1)(d) and 441-e and State Adm ni strative Procedure Act
8306( 1), the application of Basil N Apostle for renewal of his license
as a real estate broker is denied.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Janmes Coon
Deputy Secretary of State



