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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

GLEN A. BI GNESS d/ b/ a Bl GNESS REALTY,

Respondent .
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gil S
Shaffer, Secretary of State, the above noted matter came on for
heari ng bef ore t he undersi gned, Roger Schneier, on May 3, 1994 at the
New York State Office Building |ocated at 333 East Washi ngton Street,
Syracuse, New York.

The respondent, of 113 Hartley Street, Syracuse, New York 13202,
did not appear. The followi ng day | received a tel ephoneall from
him in which he advi sed ne that he had entered the wong date on his
cal endar and asked for an opportunity to appear. | advised himto
send a witten request, and whenone was received on May 12, 1994 a
notice was sent to the respondent advising himthat the matter would
be re-opened on June 14, 1994 at the Departnment of State office
| ocat ed at 162 Washi ngt on Avenue, Al bany. On June 14 the respondent
t el ephoned nme at that address and advi sed ne that he had m stakenly
gone to the Syracuse office. | told himthat the natter woul d not
be cal endared again, but that hecould submt a witten response to
the conplaint. He said that he would, but as of the date of the
witing of this decision, none had been received.

The conpl ai nant was represented by Conpliance Oficer WIliam
Schmtz.

COVPLAI NT

The conpl aint alleges that the respondent has failed to satisfy
a | awful judgenent obtai ned agai nst hi mand has t hereby denonstrated
untrustwort hi ness and i nconpet ency.



FI NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conplaint was
served on the respondent by personal delivery on February 11, 1994
after he had failed to claimthe notice previously sent to him by
certified mil (Conp. Ex. 1).

2) The respondent is duly licensed as a real estate broker d/b/a
Bi gness Realty at 113 Hartley Street, Syracuse, New York 13203, and
as representative of Robar CGeneral Funding Co. d/b/a Qakbrook Realty
at 26 Copel and Avenue, Honer, New York 13077 (Conmp. Ex. 2 and 3).

3) On April 21, 1992, inthe Small dains Part of the Gty Court
of Syracuse, Mchael and Brenda Steinberg obtained a default
j udgenent agai nst the respondent in the anmount of $2020.58 i ncl udi ng
costs (Comp. Ex. 4). The respondent did not appeal from the
j udgenent, and as of the date of thehearing it had not been satis-
fied.

The judgenent arose out of the respondent’'s operation of a
contracting business, his failure to properly conplete a job for
whi ch the Steinbergs had paid $2,470.00 and had purchased $650.17
worth of materials, and his presentnent of receipts for supplies
unrelatedto the job. After the judgenent was entered the respondent
offered to conplete the job, but, because his past conduct the
St ei nbergs, acting through their attorney, rejected the of fer (Conp.
Ex. 4).

CPI NI ON

"The failure to pay a judgenent which has been lawfully
obtained, without a showing that he is unable to do so, is a
denonstration of untrustworthiness by a real estatéroker. Depart-
nent of State v Feldman, 113 DOS 80, conf'd. sub nom Feldman v
Departnent of State 81 AD2d 553, 440 NYS2d 541 (1981); Division of
Li censing Services v Shulkin, 40 DOS 90; D vision of Licensing
Services v Janus, 33 DOS 89." Division of Licensing Services v
Harrington 123 DOS 93 at 4. The fact that the judgenent did not
arise out of the respondent's activities asa real estate broker is
irrelevant. Dovale v Patterson 85 AD2d 602, 444 NyS2d 694 (1981).

A real estate broker acts in an agency capacity. L.A Gant
Realty, Inc. v Cuono, 58 AD2d 251, 396 NYS2d 524 (1977). The
relationship of agent and principal is fiduciary in nature,
"...founded on trust or confidence reposed by one person in the
integrity and fidelity of another."Mbil GOl Corp. vRubenfeld, 72
M sc.2d 392, 339 NyS2d 623, 632 (Gvil Q. Queens County, 1972).
I ncl uded i n the fundamental duties of such a fiduciary are good faith
and undivided loyalty, and full and fairdisclosure. The object of
t hese rigorous standards of performance is to secure fidelity from
the agent to the principal and to insure the transaction of the
busi ness of the agency to the best advantage of the principal.
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Departnent of State v Short Term Housing, 31 DOS 90, conf'd. sub nom
Short Term Housing v Departnent of State, 176 AD 2d 619, 575 NyS2d
61 (1991); Departnent of State v Goldstein, 7 DOS 87, conf'd. Sub nom
Goldsteinv Departnent of State, 144 AD2d 463, 533 NYS2d 1002 (1988).

The judgenent which the respondenthas not satisfied arose out
of his failure to conpl ete work for which he had been paid i n advance
and, a fact which is particularly disturbing, out of his subm ssion
of receipts under fal se pretenses. Those circunstances create grave

doubt as to the respondent's ability to faithfully fulfill his
fiduciary duties, and require the inposition of a penaltwhich, it
is to be hoped, wll inpress upon him the seriousness of his

obligationsto his principals and the i nportance of avoi di ng any such
m sconduct in the future.

CONCLUSI ONS OF LAW

By failing tosatisfy the judgnent obtained agai nst himby the
Steinbergs the respondent has denonstrated untrustworthiness as a
real estate broker.
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DETERM NATI ON

VWHEREFORE, I T IS HEREBY DETERM NED THAT d en A. Bigness has
denonstrat ed untrust wort hi ness, and accordingly, pursuant to Real
Property Law 8441-c, he shall pay a fine of $1000.00 tdhe Depart -
ment of State on or before August 31, 1994, and should he fail to pay
the fine then all Iicenses issued to himas a real estate broker or
sal esperson shal | be suspended for a period of two nont hs, conmenci ng
on Septenber 1, 1994 and term nating on Cctober 31, 1994, both dates
i nclusive, and upon paynent of the fine or conpletion of the license
suspensions inlieu thereof, his licenses shall be further suspended
until such tinme has he has produced satisfactory proof that he has
fully satisfied thejudgnent in Steinberg v Bigness, Gty Court of
Syracuse | ndex No. SC-92-0318.

These are nmy findings of fact together with ny opinion and
conclusions of law. | recomend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAlIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



