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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

ERNESTO D. CEPPARO

Respondent,
________________________________________ X

This matter canme on for hearing before the undersigned, Roger
Schnei er, on January 11, 1995 at the office of the Departnent of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent, of 2108 Joshua's Path, Central |Islip,New York
11722, did not appear.

The conpl ai nant was represented by Conpliance Oficer WIliam
Schmtz.

COVPLAI NT

The conpl ai nt al | eges that the respondent viol ated Real Property
Law (RPL) 8443.3 by failing to provide a disclosure formto both a
tenant and a landlord and by failing to obtain signed acknow edge-
ments from them thereby denonstrating untrustworthiness and
i nconpet ency.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of theonplaint was
served on the respondent by certified mail on Cctober 13, 1994
(State's Ex. 1).

2) The respondent is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate broker representing Superior
Fam |y Hones Inc. (Superior). (State's Ex. 2).

3) On June 1, 1993 Charlie Gunzel,as | andl ord, and Asia Jones
and Stephanie Jones, as tenants, as the result of efforts of a
sal esperson associated with Superior, entered into a |ease of an
apartnent | ocated at 126 Front Street, Brentwood, New York, a two
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famly house (State'skEx. 3). Neither the landlord nor the tenants
wer e given agency discl osure forns.

OPI Nl ON AND CONCLUSI ONS OF LAW

The conplaint alleges that the respondent failed to provide the
di scl osure fornms, not that he is responsible for the failure of a
sal esperson associated with Superior to provide the forns. The
evi dence, however, establishes that an un-naned sal esperson failed
to provide the fornms, an om ssion for which the respondent mght, if
properly charged, have been held liable (RPL 8442-c), and that the
respondent may have been guilty of a failure to properly supervise
t hat sal esperson.

| nasmuch as the respondent was not presentat the hearing this
is not a case in which the pl eadi ngs can be anmended to conformto the
proof. Such action can be taken only where the i ssue has been fully
litigated by the parties. Helman v D xon, 71 M sc. 2d 1057, 338 NYS2d
139 (Gvil . NY County, 1972). What is essential is that the
"matters were rai sed in the proof, were actually litigated by the
parties and were within the broad framework of the original plead-
i ngs." Cooper v Morin, 91 Msc.2d 302, 398 NYS2d 36, 46 (Supreme Ct.
Monr oe County, 1977), nod. on other grnds. 64 AD2d 130, 409 NyS2d 30
(1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

Therefore, since the conplaint did not give the respondent
notice that he was charged with the viol ati ons shown by t he evi dence,
and he was not placed on notice of what it was agai nst whiclhe was
to defend hinsel f, the conplaint nust be di sm ssed. John Urban Realty
v_Cuonp, 72 AD2d 947, 422 NYS2d 233 (1979).

DETERM NATI ON

WHEREFORE, |IT |IS HEREBY DETERM NED THAT the charge herein
agai nst Ernesto D. Cepparo is dism ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



