242 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS5

In the Matter of the Conpl aint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON
- agai nst -
M CHAEL DEVANEY and DEVANEY REALTY, |NC

Respondent s.

The above noted matter cane on for hearing before the
under si gned, Roger Schnei er, on Septenber 12, 1996 at t he New Yor k
State Ofice Building |ocated on Veterans Menorial H ghway,
Hauppauge, New Yor k.

The respondents, of 434 Sunrise Hi ghway, West Islip, New York
11795, were represented by Harvey Gol dstein, Esq., 1719 North Ocean
Avenue, Medford, New York 11763.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJane, Esq.

COVPLAI NT

The conpl aint before the tribunal alleges: that Valnore C
James |listed property which he owned (hereinafter "the property")
for sale with the respondents; that the although the property was
zoned residential in a high priority industrial corridor Devaney
advertised it in the comercial property for sale section of
"Newsday"” without stating that it was residential; that some, but
not all, of the respondents' advertisenents represented the
property as "subject to rezone"; that Devaney showed the property
to Kenneth Ormandy, a prospective, purchaser, to whomhe a gave a
property description sheet which stated "GREAT LOCATI ON, GREAT
OPPORTUNI TY FOR JUST ABOUT ANY BUSI NESS THAT NEEDS LOCATI ON' and
"BEST USE; THE SKY IS YOUR LIM T"; that Devaney told O mandy t hat
he could easily have the property rezoned commercial, although he
knew or shoul d have known t hat such rezoning was very difficult, if
not i npossible, to obtain; that based on Devaney's representations
O mandy entered into a contract to purchase the property; that the
property did not have a certificate of conpliance or a certificate
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of occupancy, and was thereby rendered virtually unmarketable, a
fact of which Devaney was or shoul d have been aware but which he
failed to disclose to O nmandy and which O nmandy did not discover
until the day before the closing; that after the closing O mandy
was unsuccessful in his attenpts to have the property rezoned; and
that by reason of the foregoing the respondents have engaged in
fraud and/or a fraudul ent practice, have engaged in fal se and/or
m sl eadi ng advertising, have nmade msrepresentations and/or
i nproper or inadequate disclosures, have failed to deal honestly,
openly and fairly with the public, and have denonstrated
unt rust wort hi ness and/ or i nconpet ence.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondents by certified mail (State's Ex. 1).

2) M chael Devaney is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate broker representing Devaney
Realty, Inc. (hereinafter "Realty, Inc.") (State's Ex. 2).

3) On a date not appearing in the record the respondents
obt ai ned from Val nore Janes an excl usive agency listing to offer
for sale his property |located at 1174 Veterans Menorial H ghway,
Hauppauge, New York. The property, although | ocated in a heavily
commerci al area, was zoned residential.

4) Some tinme in July, 1993 Devaney, acting on behalf of
Realty, Inc., began pl acing adverti senents for the property in the
"Commercial Property for Sale" section of the <classified
advertisenents in "Newsday." The earliest advertisenents incl uded
the |anguage "sold subject to rezone comm prine corner lot!"
However, later advertisenents did not contain that |[|anguage,
al though they still appeared in the "Comrercial Property for Sal e"
section. None of the advertisenents stated that the property was
zoned residential (State's Ex. 4 and 13).

5) Sonetine in Septenber, 1993, Kenneth J. Ormandy saw one of
the advertisenents which did not contain the |anguage about
rezoning (State's Ex. 4) and tel ephoned the respondents. He spoke
wi th Devaney, who telefaxed hima fact sheet and copies of plat
maps. The fact sheet described the property as consisting of 1.1
acres containing athree bedroomresidential hone and a garage, and
i ncluded the foll owi ng statenents: "ZONED:. RESI DENTI AL PRESENTLY.
W LL SELL SUBJECT TO BEI NG REZONED COWMERCI AL"; "REMARKS: GREAT
LOCATI ON, GREAT OPPORTUNI TY FOR JUST ABOUT ANY BUSI NESS THAT NEEDS
LOCATI ON'; "BEST USE: THE SKY IS YOUR LIMT!!" (State's Ex. 3).

O mandy net with Devaney at the property and i nspected it with
him He told Devaney that he was interested in the property for
use as a gift shop and as a base of operations for his pest control
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busi ness. Devaney told him that he would have no problem in
obt ai ni ng t he necessary changes i n zoni ng because he (Devaney) knew
people in the town governnent.

6) The asking price for the property was $295, 000. 00, and
O mandy made an offer of $165, 000.00, which was rejected. After
sone negotiations a price of $195,000.00 was agreed upon, and on
Novenber 14, 1993 was nenorialized in a witten purchase offer
containing the |anguage "Subject for operating a dry good &

exterm nating business" (State's Ex. 5). Several days |later
Devaney tel ephoned Ormandy and told himthat while offer had been
accepted, inlight of the reduced price the seller was unwilling to

wait for the rezoning to be conpleted. O nmandy responded that he
woul d not buy the property unl ess he could use it for the shop, and
t hat the deal was going to die. Devaney told himthat he shoul dn't
worry, that he would pick up the papers for the zoni ng change and
woul d talk to the people fromthe town.

The offer was eventually countersigned by Mry Ann Janes
(acting on behalf of the seller) who first deleted the |anguage
regarding the exterm nating business and added the statements
"Omner requests that contracts to (sic) be signed by Dec 1st cl ose
by Jan 1st of 1994 or before & purchaser to buy as-is" and "subj ect
to attorneys (sic) approval" (State's Ex. 9).

On Novenber 16, 1993 Devaney tel efaxed to Ormandy a copy of
the tax bill for the property bearing the designation "honestead"
(State's Ex. 6). At sonme point he also provided Omandy with a
copy of a checklist for the process to obtain a change in zoning
(State's Ex. 7), and the required applicationform(State's Ex. 8).

Ormandy was still unsure about the deal because of the zoning
i ssue. Devaney, however, repeatedly assured himthat he had no
need to worry, and said that he had talked to his contact in the
t own pl anni ng departnment who had confirmed that he would have no
trouble obtaining the rezoning. In fact, Devaney had no such
cont act . He said that all that was needed was for O mandy to
submt the required paper work.

In January, 1994 O mandy and his wife Carole, who were
represented by an attorney, entered into a nore formal contract to
purchase the property. That contract contained no rezoning
conti ngency, and represented that the property was a | egal one-
famly dwelling for which the sellers would deliver a certificate
of occupancy or certificate of existing use (Resp. Ex. A).

A closing was eventually scheduled for March 17, 1994. On
March 16, 1994 Ornmandy | earned fromhis attorney that the property
had no certificate of occupancy or certificate of conpliance. Wen
he t ol d Devaney, Devaney was surprised, but said not to worry, that
everyt hing woul d be taken care of with a change of zoni ng, and t hat
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he knew that the seller had an application for a certificate of
occupancy pending, which was not true. He repeated those
assurances the next day at the closing, and because of those
assurances O nmandy went forward with the closing. 2

Devaney had recommended to Ornmandy an attorney whom he said
coul d handl e t he zoni ng appl i cati on. However, when O mandy | ear ned
t hat the attorney had been unsuccessful in an applicationto rezone
a site which was |ocated diagonally across the road from the
property, he decided not to use that attorney. ?

After the closing Omandy applied for a certificate of
occupancy. However, he was advi sed by town personnel that he coul d
not obtain one because the house was not in conpliance with the
resi dential set-back requirenents (State's Ex. 12), and t hat rat her
than apply for a variance he should apply for the zoni ng change,
since the house was in conpliance with the commercial set-back
requirenents. Accordingly, on June 3, 1994 Ornmandy submtted an
application for a change from residential to comrercial zoning
(State's Ex. 8).

The application for the change in zoni ng was deni ed. O nmandy
then applied for a variance to operate a shop in a residential
zone, which application was al so denied. He appeal ed the denials

Y1 do not find credible Devaney's assertions that he never
expressed an opinion regarding the possibility of rezoning the
property. The question of rezoning was central to the entire
transaction, andit is not reasonabl e to believe that O mandy woul d
have gone forward with the transacti on wi t hout sone assurances from
Devaney, or that Devaney woul d have fail ed to express some opi ni on
in his attenpts to market the property.

> The respondents contend that Ormandy cl osed on the property
because he did not want to | ose his deposit. However, in |light of
the seller'sinability tocomply with the provision of the contract
requiring the that he produce a certificate of occupancy or a
certificate of existing use, O mandy could have cancelled the
contract and obtained the return of his deposit.

® Al though the unsuccessful application was for a rezoning to
a different classification than Omandy was seeking, the reasons
for the rejection, particularly that it wuld constitute a
unwarrant ed further perpetuation of business devel opnent on Route
454 (Veteran's Menorial Hi ghway), would tend to establish a
precedent for further such down-zoni ngs, and was i nconsi stent with
the "Community ldentity Plan" which designates the area for
resi dence purposes (State's Ex. 10), support his unease with the
suggest ed attorney.
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ina CPLRArticle 78 proceeding and lost. Hi s attenpts to re-sel
the property have been to no avail.

OPI NI ON

|- The property in question in this matter was zoned for
residential use. |In spite of that, the respondents advertised it
in the comercial property section of the classified ads, and
failed to state in the adverti senents that the property was zoned
residential. Wileinsonme cases the advertisenents indicated that
the | ot was subject to rezoning, in others, including the one to
whi ch Ormandy responded, there was no such reference. Those |l atter
advertisenments were m sleading on their face.

Real estate brokers have a fundanental duty to deal honestly
with the public. Division of Licensing Services v John Linfoot, 60
DCS 88, conf'd. sub nomHarvey v Shaffer, 156 AD2d 103, 549 NYS2d
296 (1989). The publishing of a m sleading advertisenent is a
violation of that duty, and a denonstration of untrustworthiness.
Di vi sion of Licensing Services v Rabizedeh, 27 DOS 92.

Not only di d Devaney, acting on behalf of Realty, Inc., place
m sl eadi ng advertisenments, he also directly msled Omandy with
regards to the question of rezoning. Devaney untruthfully told
O mandy that because of his (Devaney's) contacts in the town
governnent there would be no problem in having the property
rezoned. Those assurances caused O nmandy to go forward with the
transaction wthout a rezoning contingency in the contract, and
even without a certificate of occupancy or a certificate of
conpliance. The direct result is that Omandy now owns a pi ece of
property which is essentially unusable. That O mandy, and perhaps
his attorney?, acted rashly in this matter by not insisting on the
proper contractual protection is w thout doubt. That, however,
does not excuse Devaney's untrustworthy conduct in convincing him
to make the purchase under the existing circunstances.

I1- So long as the issue has been fully litigated by the
parties, and is closely enough related to the stated charges that
there i s no surprise or prejudice to the respondent, the pl eadi ngs
may be anended to conformto the proof and enconpass a charge which
was not stated in the conplaint. This may be done even w thout a
formal notion being made by the conplainant. Hel man v Di xon, 71
M sc. 2d 1057, 338 NyS2d 139 (CGivil C. NY County, 1972). In ruling
on the notion, the tribunal nust determ ne that had the charge in
guesti on been stated in the conpl aint no additi onal evi dence woul d
have been forthcomng. Tollin v Ell eby, 77 M sc.2d 708, 354 NYS2d

* There is no evidence in the record as to what, if any,
advice Omandy received from his attorney on the question of
whet her the contract should contain a contingency provision.
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856 (Civil C. NY County, 1974). \What is essential is that the
"matters were raised in the proof, were actually litigated by the
parties and were within the broad framework of the origina
pl eadi ngs." Cooper v Mrin, 91 Msc.2d 302, 398 NYS2d 36, 46
(Suprenme Ct. Monroe County, 1977), nod. on other grnds. 64 AD2d
130, 409 NYS2d 30 (1978), aff'd. 49 NY2d 69, 424 NYS2d 168 (1979).

The conpl ai nant has noved to anend the pl eadings to include a
charge that the respondents engaged i n t he unaut hori zed practi ce of
| aw by using inproper purchase offer contracts. The conplaint,
however, contains no references whatsoever to the purchase offer
contracts, and is entirely restricted to questions regarding the
permtted uses of the property. A charge of unauthorized practice
of law is in no way related to the charges in the conplaint.
Accordingly, the notion nust be, and is, denied.

The conpl aint, is, however, anended by the tri bunal sua sponte
t o enconpass charges that the respondents nade m srepresentations
to Omandy regarding the effect of the lack of a certificate of
occupancy and whether there was an application pending for the
i ssuance of one. Those issues were fully litigated and are
directly related to the charges in the conplaint.

The evi dence cl early establishes that Devaney tol d Or nandy not
to worry about the lack of the certificate, and falsely told that
there was a pending application for one. Those statenents were a
further denonstration of untrustworthiness.

I11- By knowi ngly making false factual representations to
Omandy with regards to the rezoning of the property and the
pur port ed pendi ng application for a certificate of occupancy, with
the intent to deceive Omandy and cause him to act on those
representations, and with the result that O mandy did so act to his
i njury, Devaney, and through himRealty, Inc., engaged in acts of
fraud (60 NY Jur2d, Fraud and Deceit 811), as well as in fraudul ent
practices, which, "...as used in relation to the regulation of
conmercial activity, is often broadly construed, but has generally
been interpreted to i nclude those acts which may be characterized
as di shonest and mi sleading.” Allstate Ins. Co. v Foschio, 93
A.D.2d 328, 464 N.Y.S. 2d 44, 46-47 (1983) (citations omtted). A
singl e fraudul ent practice may be the basis for the inposition of
di sci plinary sanctions. Division of Licensing Services v Linfoot,
supr a.

| V- The conpl ai nant offered i n evi dence docunents regardi ng a
conpl ai nt which O mandy fil ed agai nst the respondents with the Long
| sl and Board of Realtors (hereinafter "LIBOR') (State's Ex. 14-17),
and seeks to have the decisionin that conplai nt proceedi ng granted
the effect of collateral estoppel in these proceedings.
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In order for collateral estoppel to apply, it nust be shown
that thereis anidentity of issues, that there was a full and fair
opportunity tolitigate the i ssue at bar, that the respondents had
the opportunity to enploy procedures in the earlier proceeding
which were substantially simlar to those enployed by this
tribunal, and that they were allowed to avail thenselves of the
expertise of conpetent counsel. Cf. John Clenens v Henry R Appl e,
65 Ny2d 746, 492 NYS2d 20 (1985). The conpl ai nant, however, has
present ed no evi dence regardi ng either the procedures used by LI BOR
inits hearing or the | evel of proof required by it. Further, in
its decision LIBOR states that Devaney requested and was deni ed an
adjournnent to allowhis attorney to be present and was, therefore,

required to proceed pro se against his will. The LIBOR decision
will not, therefore, be granted coll ateral estoppel effect, and
wi |l be disregarded.

V- As the party which initiated the hearing, the burden is on
t he conpl ai nant to prove, by substantial evidence, the truth of the
all egations in the conplaint. State Adm nistrative Procedure Act
(SAPA), 8306(1). Substantial evidence is that which a reasonabl e
m nd coul d accept as supporting a conclusion or ultimate fact.

Gay v Adduci, 73 N.Y.2d 741, 536 N Y.S. 2d 40 (1988). "The
question...is whether a conclusion or ultimte fact nay be
extracted reasonably--probatively and logically.” Gty of Utica

Board of Water Supply v New York State Heal th Departnent, 96 A D. 2d
710, 465 N. Y. S. 2d 365, 366 (1983)(citations omtted). The evidence
on the question of whether Devaney knew or shoul d have known pri or
to the day before the closing that the property did not have a
certificate of conpliance or a certificate of occupancy does not
neet that standard. Nothing was presented to rebut his testinony
that he learned of the lack of a certificate of occupancy or of
conpl i ance only the day before the cl osing.

VI- Being an artificial entity created by law, Realty, Inc.
can only act through it officers, agents, and enpl oyees, and it is,
t herefore, bound by the know edge acquired by and is responsible
for the acts committed by its representative broker, Devaney,
W thin the actual or apparent scope of his authority. Roberts Real
Estate, Inc. v Departnent of State, 80 NY2d 116, 589 NYS2d 392
(1992); A-1 Realty Corporation v State Division of Human Ri ghts,
35 A D.2d 843, 318 N.Y.S. 2d 120 (1970); Division of Licensing
Services v First Atlantic Realty Inc., 64 DOS 88; RPL 8§ 442-c.

VII- In determning what penalty to inpose for the
respondents’ conduct, | have considered the fact that on Decenber
13, 1993 Devaney entered into a consent order in which he plead
nol o contendere to charges that included, anong other things, an
al l egation that he placed a m sl eadi ng adverti senent, and that as
a result he paid a $750.00 fi ne.

CONCLUSI ONS OF LAW
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1) By pl acing m sl eadi ng adverti senments Devaney, and through
him Realty, Inc., denonstrated untrustworthi ness as real estate
br okers.

2) By msleading Onmandy with regards to the ease with which
he could have the property rezoned, and by msrepresenting to
O mandy the effect of the lack of a certificate of occupancy and
whet her there was an application pending for the i ssuance of one,
Devaney, and t hr ough him Realty, I nc., denonstr at ed
untrustworthiness as real estate brokers, and engaged in acts of
fraud and in fraudul ent practices.

3) The charge that Devaney was or shoul d have been aware pri or
to the day before the closing that the property |acked a
certificate of occupancy or a certificate of conpliance and fail ed
to disclose that fact to Ornmandy was not established by substanti al
evi dence, and shoul d be di sm ssed.

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT M chael Devaney and
Devaney Realty, Inc. have denonstrated untrustworthi ness, and have
engaged in acts of fraud and in fraudulent practices, and
accordi ngly, pursuant to Real Property Law 8441-c, their |license as
a real estate broker is suspended for a period of one year
comrenci ng on Novenber 1, 1996 and term nati ng on Oct ober 31, 1997,
both dates inclusive. They are directed to i medi ately send their
license certificates and pocket cards to Thomas F. MG ath, Revenue
Unit, Department of State, Division of Licensing Services, 84
Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Cctober 17, 1996



