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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
JOHN DROZ, JR d/ b/a AD RONDACK
REAL ESCAPES,
Respondent .
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S
Shaffer, Secretary of State, the above noted matter came on for
heari ng before the undersi gned, Roger Schneier, on April 27, 1993
at the New York State O fice Building |ocated at 333 East Washi ng-
ton Street, Syracuse, New YorKk.

The respondent, of Star Route Box 50, Greig, New York 13345,
havi ng been advi sed of his right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represented by Tinothy Mihar, Esq.
COVPLAI NT

The conplaint alleges that the respondent, a |licensed rea
estate broker, failed to pronptly place a deposit in a special
account, in violation of 19 NYCRR 175.1; engaged in the unl awf ul
practice of |aw by drafting preprinted terns of and addenda to a
pur chase and sal e contract | acki ng an att orney approval cl ause; and
failed to make clear for which party in a transaction he was
acting.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail on Novenber 30. 1992
(Comp. Ex. 1).
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2) The respondent is, and at all tines hereinafter nentioned
was, duly licensed as a real estate broker under the trade nane
Adi rondack Real Escapes (Conp. Ex. 2).

3) Sonmetime in 1986 the respondent entered i nto an agreenent
wth M. and Ms. Janes Gygiel to act as their agent in procuring
a purchaser for the apartnent house which they owned at 1001 Park
Avenue, Utica, New York. Pursuant to that agreenent, the respon-
dent entered into discussions regarding the property with David
Wal | ace, a possi bl e purchaser.

On Cctober 28, 1986 Wallace nmade an offer to purchase the
property. The respondent, who is not an attorney, prepared, on a
form which he had created with the advice of two attorneys and
which he had copyrighted and had printed, and which had not
received the approval of either a bar association or a board of
realtors and which did not contain a provision making it subject to
t he approval of the parties' attorneys, a contract for the purchase
and sale of the property . The contract provided for a tota
purchase price of $190,000.00, with a deposit upon signing of
$1, 000. 00. The respondent al so prepared an addendum provi di ng for
the sellers to hold a second nortgage, setting forth the terns of
t he nort gage and providing for a two week del ay after cl osing del ay
before the nortgage woul d be recorded (Conp. Ex. 3).

Wth Wallace's verbal authorization the respondent signed
Wal | ace's nane to the contract. He delivered the contract and
addendumto the Gygiels, who took it with themon vacation. The
rest of the chronology regarding this contract is unclear. Wile
the date witten above M. Gygiel's signature (Ms. Gygiel did
not sign the contract) is October 28, 1986, it appears that he
actually signed at sone | ater date. Also, while the deposit check
i ssued by Wal | ace i s dated Novenber 8, 1986 (Conp. Ex. 6) and was
not deposited in the respondent's special account until Novenber
25, 1986 (Resp. Ex. C), the respondent testified that his best
recollection is that he received the check on Novenber 23, 1986,
whil e the investigator testified that it was her recollection of a
conversation had with the respondent in 1987 that he said that he
had received the check on Novenber 8, 1986 and had del ayed
depositing pursuant to his policy of not cashing deposits until the
sel | er had si gned acceptance of the offer, a conversation of which
t he respondent denies any recollection.

Again at a date uncertain, Willace decided that he did not
wish to go through with the purchase at the stated price of
$190, 000. 00, since the property had been apprai sed at $180, 000. 00.
Accordi ngly, the respondent, with input fromthe parties and their
attorneys, drew up a new contract, on the sane form providing for
a purchase and sale at $180, 000. 00. He al so prepared, at the
i nstance of the sellers' attorney, an addendum provi ding that he
woul d accept a $35, 000. 00 second nortgage as his full conpensati on.
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This was in |ieu of the previously agreed upon 10% comni ssi on, the
hi gher figure having been arrived at in consideration of the
expected need to sell the nortgage at a di scount according to the
cal cul ations of the sellers' attorney (Conp. Ex. 8). It was agreed
that the respondent would accept the nortgage, instead of the
sellers acceptingit, after they and their attorney determ ned t hat
t he nost that they could get on di scounting the nortgage woul d be
$15, 000. 00, or $3,000.00 | ess than the comm ssi on which they woul d
owe the respondent. The addendum al so provided for a delay in the
recordi ng of the second nortgage; that the purchaser woul d receive
acredit in the amount of the second nortgage agai nst the purchase
price; and that the purchaser had t he opti on of buying the nortgage
back at a yield of 20% (Conp. Ex. 4). At no tinme did the respon-
dent discuss with the Gygiels what, if any, effect his parti ci pa-
tion in the transaction mght have on the performance of his
fiduciary duties as their agent. Wllace signed the contract on
Decenber 4, 1986 and M. Grygi el signed on Decenber 10, 1986. Ms.
G ygiel again did not sign.

Both of the contracts had provi ded, based on advice received
by the Grygiels fromtheir attorney, that the closing of title nust
occur in 1986. The reason for that was changes which were to take
effect in the treatnent of capital gains pursuant to the Interna
Revenue Code. However, because Wal |l ace was unable to finalize his
financing in tinme, while a deed was executed by the Gygiels on
Decenmber 31, 1986 (Conmp. Ex. 9), it had to be held in escrow
pendi ng conpl etion of the financing.

The actual closing occurred on March 18, 1987. Wal | ace
assuned the existing nortgage on the property and received credit
for the $35,000.00 second nortgage, and the Gygiels received
$47,000. 00 net. The deed was recorded on March 24, 1987. Because
of financial difficulties experienced by Wall ace, the respondent
never actually received the prom sed nortgage, which at sone poi nt
it had been agreed, in order to satisfy the bank which providing
the primary financing, would be on sone other property owned by
Wal | ace.

4) In addition to the matters discussed above, over the
obj ections of the respondent that it was irrel evant, evidence was
received subject to connection regarding another transaction
i nvol vi ng property known as "The Wffletree Inn." Having heard and
reviewed all of the evidence, |I find that a sufficient connection
to the charges was not established. Therefore, all evidence
regardi ng that transaction is deenmed stricken fromthe record.

OPI NI ON
| - The respondent has noved for dism ssal of the conplaint

based on an al | eged vi ol ati on of State Adm ni strative Procedure Act
(SAPA) 8301(1), which provides that "(i)n an adjudi catory proceed-
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ing all parties shall be afforded an opportunity for a hearing
wWithin reasonable tine," a requirenment which is mandatory, not
di scretionary. Maxwell v Conm ssioner of Mtor Vehicles, 109
M sc.2d 62, 437 NYS2d 554 (Suprenme C. Erie County, 1981).

In order to show that a hearing has not been held within a
reasonabl e tinme, the respondent nust show substantial prejudice
arising out of the delay. Correale v Passidonp, 120 AD2d 525, 501
NYS2d 724 (1986); Geary v Comir of Mtor Vehicles, 92 AD2d 38, 459
NYS2d 494 (1983); cf. Eich v Shaffer, 136 AD2d 701, 523 NYS2d 902
(1988). Such a showing can be made with a denonstration by the
respondent that his ability to present defense witnesses with a
cl ear and detailed recollection of the events has been hanpered by
the delay. Wlia v Axelrod, 120 M sc. 2d 104, 465 NYS2d 443 ( Suprene
Ct. Erie County, 1983). However, the respondent nust showthat the
del ay significantly and irreparably handi capped hi min preparing a
defense. Reid v Axelrod, 164 AD2d 973, 559 NYS2d 417 (1990);
Gllette v NYS Liquor Authority, 149 AD2d 927, 540 NYS2d 61 (1989).

The events in this case occurred in 1986 and 1987. The
i nvestigation by the conpl ai nant was opened i n 1987 and assigned to
i nvestigator John Eranp. After Eranp | eft his enploynent with the
conpl ai nant the matter was reassigned to i nvesti gator Donna Cl ark,
who sone 14 nont hs after the respondent spoke wi th Eranp, contacted

and spoke with the respondent. 14 nmonths later the respondent
received another letter fromd ark, and the respondent again net
with her and answered her inquiries. 18 nmonths later Cdark

t el ephoned t he respondent and requested various fornms, which were
supplied. 12 nonths later C ark again tel ephoned the respondent
and requested additional fornms. The conplainant's only expl ana-
tions for the delay are the change of investigators, which occurred
over 4 years before the commencenent of these proceedi ngs, a change
of attorneys assigned to the case in the sumer of 1992, approxi -
mately 5 years after the i nvestigati on was opened, and a possibili-
ty that there m ght have been a previ ous change of attorneys, none
of whi ch reasonably accounts for the passage of nearly 6 years from
the events in question to the service of the conplaint.

The nenory of the witnesses is crucial with regards to the
guestion of whether the respondent properly deposited Wall ace's
deposit. 6 years after the event, and over 4 years after her
interview of the respondent on the subject, the respondent's and
Clark's nmenories of what occurred and was sai d are not sufficiently
clear to be relied on. The delay also appears to possibly be
responsi ble for the | ack of the testinony of Eranp, who m ght have
been able to shed additional |ight on the question. | find,
therefore, that with regards to the issue of the handling of the
deposit the respondent has been substantially prejudiced by the
del ay.
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In view of the foregoing, the conplainant's notion to anend
the pleadings to conformto the proof on the i ssue of the deposit
i s noot.

The respondent has not established that he has been prej udi ced
by the delay with regards to the charge of unlawful practice of
| aw. The basic questions there are who prepared the form whet her
it had the required approvals, and whether it contained attorney
approval |anguage. As to preparation, the respondent and the
attorneys who assisted himare clear in their nenories, and as to
content, the forns are in evidence and speak for thenselves.

There has al so been no prejudice established with regards to
the charge of failure to make clear whom the respondent was
representing. The menories of the witnesses on that issue also
appeared clear.

I1- Real Estate brokers are permtted to prepare purchase
of fer contracts subject to very definite limtations.

"The |line between such permtted acts by
real estate brokers and the wunauthorized
practice of the |law has been recogni zed as
thin and difficult to define and, at tines, to
di scern. Whet her or not the services rendered
are sinple or conplex may have had a bearing
on the outcone, but it has not been control -
ling....

The justification for granting to real
estate brokers and agents the privilege to
conpl ete sinple purchase and sal e docunents
has been said to be the practical aspect of
the matter, that is, the business need for
expedi tion and the fact that the broker has a
personal interest in the transaction. | t
shoul d be noted in this regard, however, that
the so-called "sinple' contract isinreality
not sinple....The personal interest of the
broker in the transaction and the fact that he
i s enpl oyed by one of the opposing parties are
further reasons to require that, insofar as
the contract entails | egal advice and drafts-
manshi p, only a |l awyer or | awers be permtted
to prepare the docunent, to ensure the delib-
erate consideration and protection of the
interests and rights of the parties.

The | aw f or bi ds anyone to practice | aw who
has not been found duly qualified and |i censed
to do so....Thus, the privilege accorded to
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real estate brokers and agents nmust be circum
scribed for the benefit of the public to
ensure that such professionals do not exceed
the bounds of their conpetence and, to the
detrinment of the innocent public, prepare
docunents the execution of which requires a
| awyer's scrutiny and expertise."” Duncan &
Hll Realty v Dept. of State, 62 AD2d 690, 405
NYS2d 339, 343-344 (1978) (citations omtted),
appeal dism ssed 45 Ny2d 821, 409 NyS2d 210.

In preparing a purchase offer contract, real estate brokers
and sal espersons may not insert any provision which requires the
exerci se of |egal expertise. They may not devise

"l egal terns beyond t he general description of
t he subject property, the price and the nort-
gage to be assunmed or given....(and) nay
readily protect (thenselves) froma charge of
unl awful practice of law by inserting in the
docunent that it is subject to the approval of
the respective attorneys for the parties.
Moreover, a real estate broker or agent who
uses (a purchase offer form recomended by a
joint conmttee of the bar association and
realtors association of his | ocal county, who
refrains frominserting provisions requiring
| egal expertise and who adheres to the guide-
| i nes agreed upon by the Aneri can Bar Associ a-
tion and the National Association of Real
Estate Brokers...has no need to worry about
the propriety of his conduct in such transac-
tions." Duncan & Hill Realty v Dept. of State,
supra, 405 NYS2d at 345.

The form used by the respondent, was not recomended by a
joint commttee of the bar and real tors associ ati ons of any county.
Wile it was prepared wth the advice and assistance of two
attorneys, it was fundanental ly the creati on of the respondent, who
is not hinself an attorney. He attached to the contracts addenda
whi ch he drafted and whi ch included, anong ot her things, |anguage
regarding delays in the recording of second nortgages. Such
| anguage requires |legal expertise with regards to the effect of
such del ays.

The respondent has attenpted to justify his use of the
contract formon the grounds that it was revi ewed by attorneys, who
al so had sone input with regards to its contact. |In Flushing Kent
Realty Corp. v Cuonmp, 55 AD2d 646, 390 NYS2d 146 (1976), it was
hel d that a respondent coul d not be found to have acted i nproperly
where it undertook certain action (the conmencenent of a |l aw suit)
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on the advice of its attorney, and where there was a reasonabl e
basis for that attorney's advice. However, actionwhichis clearly
in violation of law is not excused by reliance on the advice of
| egal counsel, since it is the public policy of the State of New
York "that each i ndividual, by hinmsel f, shoul ders the responsibili -
ty for obeying the law...." Butterly & Geen Inc. v Lonenzo, 36
NY2d 250, 367 NyS2d 230, 235 (1975). Here, the respondent's
conduct was in direct violation of Judiciary Law 8478. Nevert he-
| ess, reliance upon the advice of counsel can negate proof of
intent, Dvision of Licensing Services v Gusto, 34 DOS 92
Departnent of State v Mdle, 40 DOS 86, and may be considered in
mtigation of the seriousness of the violation. D vision of
Li censing Services v Christiana, 164 DOS 92.

I11- The remaining issue is whether the respondent failed to
meke cl ear for whomhe was acting. The evidence clearly establish-
es that he was acting as agent for the sellers, and there is no
evi dence that any of the parties were unaware of that. Wile the
conmpl ai nant all eges that the respondent failed to disclose the
possi bl e conflict of interest inherent in his agreeing to accept a
second nortgage fromthe buyer, that agreenent was the result of a
suggestion by the seller's attorney, who no doubt understood the
i nplications of it.

CONCLUSI ONS OF LAW

1) Wth regards to the charge that the respondent inproperly
del ayed depositing the buyer's deposit in his special account, the
respondent has been substantially prejudiced by the |ong delay in
the bringing of charges. SAPA 8301(1). Accordingly, that charge
shoul d be di sm ssed.

2) By presenting the parties with contracts on preprinted
forms whi ch had not been recommended by a joint conmttee of a bar
association and an association of realtors and which did not
contain an attorney's approval contingency clause, and which had
attached to them addenda the drafting of which required | egal
expertise, the respondent violated Judiciary Law 8478 and denon-
strated i nconpetency as a real estate broker.

3) The conpl ai nant has failed to neet its burden of establish-
ing by substantial evidence that the respondent failed to nake
clear to the parties for whomhe was acting, and, therefore, that
charge shoul d be dism ssed. SAPA 8306(1).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT John Droz, Jr. has
denonstrated i nconpetency as a real estate broker, and accordi ngly,
pursuant to Real Property Law 8441-c, he shall pay a fine of
$250.00 to the Departnent of State on or before July 31, 1993, and
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should he fail to pay the fine then all licenses as a real estate
broker issued to himshall be suspended for a period of one nonth,
commenci ng on August 1, 1993 and term nating on August 31, 1993,
and

| T I'S FURTHER DETERM NED THAT upon paynent of the fine or
termnation of the suspension in lieu thereof the respondent's
licenses as a real estate broker shall be further suspended unti l
such tine as he shall file an affidavit with the conplai nant
stating that he will no | onger nake use of any formcontracts for
t he purchase and sal e of real property in violation of the hol di ng
in Duncan & Hill Realty v Dept. of State, supra.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



