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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

In the Matter of the Conpl aint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON
- agai nst -

JULIA B. FEE, INC., JACKSON B. BROWI NG
FLORENCE ALKALAY, and SANDRA ADLER- KUSI NI TZ,

Respondent s.

The above noted matter came on for hearing before the
under si gned, Roger Schneier, on August 12, 1997 at the office of
the Departnent of State |ocated at 270 Broadway, New York, New
Yor k.

The respondents were represented by Frederick James Onor at o,
Esq., 12 East 41st Street, 17th Fl oor, New York, New York 10017.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJane, Esq.

COVPLAI NT

The conpl aint, as anmended on the record with the consent of
t he respondents, alleges that: In 1993 Ms. Adl er-Kusinitz, acting
in the capacity of a real estate broker associated with Julia B.
Fee, Inc. (hereinafter "Fee"), enteredintoalisting agreenent for
the sale of real property, and that Fee thereby becane agent for
t he owners; four nonths after taking thelisting Ms. Adl er-Kusinitz
presented the owners with, and obtained their signatures on, the
di scl osure fornms mandat ed by Real Property Law (hereinafter "RPL")
8443; the disclosure formlisted the owners as prospective buyers,
not as prospective sellers; three offers for the property were
received; when the first two offers were wi thdrawn, Ms. Al kal ay, a
real estate sal esperson associated with Fee, was asked by the
mekers of the third offer why the two prior deals died when the
property was inspected; the makers of the third offer offered to
purchase a copy of either prior inspection report; M. Al kalay
untruthfully told the makers of the third offer that there were no
witten inspection reports; although Ms. Al kalay knew or shoul d
have known the results of the inspections and the reason for the
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previ ous purchasers for not going forward, she m srepresented
and/or failed to adequately or otherwi se informthe makers of the
third offer of the results of the inspection; an inspection
conducted on behalf of the nmakers of the third offer reveal ed
problems with the foundation and exterior walls of the property,
but the respondents represented to themthat there was no probl em
with the foundation and that they had the right to w thhold the
results of the prior inspections; the third offer was w t hdrawn;
upon t he subsequent sal e of the property Fee, Ms. Al kal ay, and Ms.
Adl er-Kusinitz shared in a conm ssion; from Novenber 2, 1990 to
June 1, 1994 Ms. Adler-Kusinitz was not |licensed as a real estate
sal esperson or broker but held herself out as a broker associ ated
with Fee. It is further alleged that by reason of the foregoing:
The respondents engaged in fraud and/or a fraudul ent practice
failed to deal honestly, accurately and fairly with nenbers of the
public, violated RPL 8443, accepted and retained an unearned
conmi ssi on, and denonstrated untrustwort hi ness and/ or i nconpet ence;
M. Browning, the Iicensed representative broker of Fee, enpl oyed
an unlicensed real estate broker and/or permtted M. Adler-
Kusinitz to act and hold herself out as a real estate broker
associated with Fee although she was not so licensed; and M.
Adl er-Kusinitz violated RPL 88440-a and 441.

FI NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaint
were served on the respondents by certified mail (State's Ex. 1).

2) Jackson B. Browning is, and at all tines hereinafter
mentioned was duly licensed as a real estate broker in his
i ndi vi dual capacity and as representative of Fee. Florence Al kal ay
is, and at all tinmes hereinafter nentioned was, duly |licensed as a
real estate sal esperson associated with Fee. Since June 1, 1994
Sandra Adl er-Kusinitz has been |icensed as a real estate broker in
association with Fee. She was |icensed neither as a real estate
sal esperson nor as a real estate broker from Novenmber 3, 1990
t hrough March 31, 1994 (State's Ex. 2), although during that period
of time she worked in the capacity of a real estate broker in
association with Fee, taking listings, negotiating sales, and
recei ving comm ssi ons.

3) Sonetine in 1990 Steve Kanney and his wi fe Fl orence Kanney
engaged the services of Ms. Alkalay, acting in her capacity as a
sal esperson associated with Fee, to attenpt to sell their apartnent
and to find a house to purchase. In [ate Novenber, 1993 M.
Al kal ay showed t hema house | ocat ed at 155 Evandal e Road, Scarsdal e
(hereinafter "the house"), which had been listed for sale by M.
and Ms. WIlliamLighthall, and the exclusiveright tosell listing
for which had been taken on behal f of Fee by Ms. Adl er-Kusinitz on
August 16, 1993 (State's Ex. 4).



-3-

Ms. Al kalay told the Kanneys that there were several offers
out st andi ng on t he house. The Kanneys deci ded not to make an offer
by the deadline given to themby M. Al kalay, but, when the first
deal fell through after an inspection by an engineer, M. Al kal ay
advi sed them that they had another opportunity to nake an offer.
Thus, on or about Novenber 30, 1993 the Kanneys nmade an offer to
purchase t he house for $495,000. However, they were subsequently
advi sed by Ms. Al kal ay that an of fer of $499, 000 had been accept ed.

Sonmetime i n Decenber, 1993 t he house was i nspect ed agai n, and,
once again, the deal fell through. M. Al kalay then tel ephoned the
Kanneys and asked themif they were still interested and, if so, at
what price. They told her that they were interested, but that they
were concerned that the prior deals had fallen through after
i nspections by engineers, and that they wanted to know what the
probl em was. She checked with Ms. Adler-Kusinitz, and then told
t he Kanneys that the inspections had nothing to do with the prior
deals falling through. In fact, Ms. Adler-Kusinitz had told Ms.
Al kalay that the inspections had revealed a problem with the
foundation.® The respondents, however, although they did not so
tell the Kanneys, relied on the Lighthall's belief, based on
reports they had received, that the house was sound, and abi ded by
the Lighthall's wish that if the Kanneys were concerned they coul d
get their own engi neer (State's Ex. 7). M. Kanney told Ms. Al kal ay
that he would be willing to pay for copies of the inspection
reports, but she said that there were no witten reports.

The Kanneys t hen arranged to have t he house i nspected by John
Cotugna of Carnell Associates Inc. at a cost to them of
approxi mately $515.00. The inspection was conducted on Decenber
10, 1993 (State's Ex. 3). M. Cotugna expressed concern about the
fact that the foundation walls did not extend to the ceiling of the
basenment and t hat one of those walls was bowed outward, a condition
whi ch m ght have occurred since the construction of the house. He
said that the condition should be nonitored, and consideration
should be given to reinforcing the walls. He indicated that an
alternative would be to jack up the building and add four feet to
the height of the foundation walls, a procedure which, he said,
woul d cost approxi mately $15, 000.

YIn her witten statement (State's Ex. 7), Ms. Al kal ay sai d:
"I asked the listing agent for the reports -- but as | had
explained to M. Kanney, the reports, if they ever existed, were
the property of the prospective buyers and not the seller or the
selling agent, Julia B. Fee. Upon further investigation, | found
out that one engineer orally had di scussed the construction of the
basenment wall and a second engineer found a water condition
emanating fromthe nei ghbor's property but nmade no nention of the
wall....Al'l this occurred before Decenber 8, 1993."
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M. Kanney told Ms. Al kal ay about M. Cotugna's findings, and
asked her if anyone in her organization was aware of the problem
with the foundation. She said she was not aware of it, and they
told her that as a result of the inspection they woul d not purchase
t he house.

On or about February 28, 1994 the house was sold to a
di fferent purchaser. Fee received a conmm ssion of $12,250.00 as
the listing broker (State's Ex. 6), and Ms. Adl er-Kusinitz, who was
still not licensed at the tine, was paid $6,125. 00 by Fee as her
share of the conm ssion for having obtained the |isting.

GPI NI ON

| - The respondent's have objected to this proceedi ng on the
grounds that they received a letter dated January 10, 1995 from
Di strict Manager Stephen Warden i n which they were advi sed that DLS
was contenpl ati ng no further action and was closing the file (Resp.
Ex. A). However, inasnmuch as estoppel is not avail abl e to precl ude
a governnental entity from discharging its statutory duties,
Par kvi ew Associates v City of New York, 71 Ny2d 274, 525 NYS2d 176
(1988), that letter did not bar the subsequent bringi ng of charges
agai nst the respondents.

The respondents have also interjected as a defense a claim

that this proceeding is barred by the statute of limtations
contained in the GCrimnal Procedure Law However, these
proceedi ngs, which are civil in nature, are governed by the State

Adm ni strative Procedure Act (SAPA), which, in 8301(1), provides
that "(i)n an adj udi catory proceedi ng all parties shall be afforded
an opportunity for a hearing within reasonable tine."

In order to show that a hearing has not been held within a
reasonable tine, the respondents nust show substantial prejudice
arising out of the delay. Correale v Passidonpo, 120 AD2d 525, 501
NYS2d 724 (1986); Geary v Comir of Mdtor Vehicles, 92 AD2d 38, 459
NYS2d 494 (1983); cf. Eich v Shaffer, 136 AD2d 701, 523 NYS2d 902
(1988). Such a show ng can be made with a denonstration by the
respondents that their ability to present defense witnesses with a
cl ear and detailed recollection of the events has been hanpered by
t he delay. Walia v Axelrod, 120 M sc. 2d 104, 465 NYS2d 443 ( Suprene
Ct. Erie County, 1983). However, the respondents nust show t hat
the delay significantly and irreparably handicapped them in
preparing a defense, Reid v Axelrod, 164 AD2d 973, 559 NYS2d 417
(1990); G llette v NYS Liquor Authority, 149 AD2d 927, 540 NYS2d 61
(1989), which they have failed to do.

I 1- Real estate brokers and sal espersons have a fundanental
duty to deal honestly with the public. Division of Licensing
Services v John Linfoot, 60 DOS 88, conf'd. sub nom Harvey v
Shaffer, 156 AD2d 1013, 549 NYS2d 296 (1989). 1In violation of that
obligation M. Alkalay, after having been told by M. Adler-



-5-

Kusinitz that a prior inspection of the house had disclosed a
problemw th the foundation, told the Kanneys that the i nspections
had nothing to do wth t he prior sales falling through. M.
Browni ng has attenpted to justify that clear act of dishonesty with
t he argunment that since the Lighthalls had received ot her opinions
i ndi cating that there was not hing wong with the house, and because
none of the respondents had personal know edge regarding the
soundness of the house, they had a fiduciary duty to the Lighthalls
not to stigmatize the house.

M. Browning' s argunent entirely m sses the point. The charge
is not that Ms. Al kal ay m srepresented the condition of the house,
but t hat she m srepresented the reasons for the previ ous purchasers
not going forward with their transactions. |In order to disclose
that the sales had fallen through because of the results of the
prior inspections Ms. Al kalay did not need to know or believe that
t here was sonet hi ng wong with the house, and she had no nore ri ght
than did the Lighthalls to m srepresent the reasons for the failure
of the prior sales. Cf. Restatenent, Second, Agency 8§348.

The conplainant has failed to establish that Ms. Alkalay's
conduct was an act of fraud. Although it established that she knew
that her representation as to the reasons for the failure of the
prior sales was false, and that she intended that the Kanneys
shoul d act on that m srepresentation, it failed to establish that
know edge of the contents of the prior inspection reports would
have deterred the Kanneys from having their own inspection
conduct ed.

The conpl ai nant did, however, establish that M. Al kalay
engaged i n a fraudul ent practice. Fraudul ent practices "...as used
in relation to the regulation of comercial activity, is often
broadly construed, but has generally been interpreted to include
t hose acts which may be characteri zed as di shonest and m sl eadi ng.
Si nce t he purpose of such restrictions on conmercial activityisto
af ford the consum ng publ i c expanded protecti on fromdeceptive and
m sl eading fraud, the application is ordinarily not limted to
instances of intentional fraud in the traditional sense.
Therefore, proof of an intent to defraud is not essential."”
Al state Ins. Co. v Foschio, 93 A D.2d 328, 464 N.Y.S. 2d 44, 46-47
(1983) (citations omtted). A single fraudulent practice may be
t he basis for the inposition of disciplinary sanctions. D vision of
Li censing Services v Linfoot, supra.

I1'1- The respondents are charged wi t h havi ng vi ol at ed RPL 8443
by having the Lighthalls sign the required agency discl osure form
four nonths after the listing was obtained, and because the
Lighthalls were listed on the disclosure form as prospective
buyers. To support that charge t he conpl ai nant offered i n evi dence
a disclosure formdated Decenber 27, 1993 whi ch was signed by the
Lighthalls in the space for the buyers (State's Ex. 5). However,
the conpl ainant failed to establish that the formwas the one that
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related to the sale of their house by the Lighthalls and not, as
cl ai med by the respondents, the one that related to their purchase
of another house. Accordingly, the conplainant failed to prove
t hat charge by substanti al evidence, State Adm nistrative Procedure
Act 8306, and the respondents’ notion to dismss it was granted at
the close of the conplainant's case.

| V- The conplaint, as anended, contains two allegations

regarding the license status of Ms. Adler-Kusinitz. In 5 it is
alleged that "at all tinmes nmentioned herein (she) was |icensed as
a real estate broker associated with Julia B. Fee, Inc...." 1In 17
it is alleged that from11/2/90 to 6/ 1/ 94 she "was not |icensed by
DLS as either areal estate sal esperson or broker...." Thus, there
is an inconsistency in the conplaint. It is clear, however, that

t he conpl ai nt charges Ms. Adl er-Kusinitz with unlicensed activity,
and that it charges Fee and M. Browning with enploying an
unl i censed broker. It is significant that in spite of the obvious
i nconsi stency the respondents never requested a nore definite
statement (State Admi nistrative Procedure Act 8301[2]), clearly
under st ood what the charge was, ? and did not raise the i ssue until
t he conpl ai nant had rested its case. | find, therefore, that the
conpl ai nt gave the respondents sufficient notice of the charges
agai nst them

A real estate broker who or which has an unlicensed
sal esperson or broker associated with himor it is guilty of
denmonstrating i nconpetency. Doherty v Cuono, 64 AD2d 847, 407 NYS2d
337 (1978), app. dism 45 Ny2d 960, 411 NYS2d 566; Division of
Li censi ng Services v Fishman, 153 DOS 92. Such an association is
also a violation of RPL 8440-a.

The record clearly establishes that Ms. Adler-Kusinitz was
enpl oyed by Fee as broker during a period of tine in which she was
not |icensed, and that in the course of that unlicensed enpl oynent
she obtained the listing for sale of the Lighthall house and shared
in the comm ssion received by Fee as a result of her having
obtained that listing. M. Browni ng seeks to excuse that violation
of lawwith the explanation that he relied on unofficial lists of
licensees supplied to him by the Wstchester County Board of
Realtors, Inc., a private nenbership organization. Such reliance
was clearly m splaced, and was a denonstration of inconpetency.

As the representative broker for Fee, M. Browni ng has a duty
to assure the I awful operation of the corporation, as it is through
hi mthat the corporation neets the requirenents for |icensure. RPL
88441[ 1] and 441-b[2]; 19 NYCRR 175.20[b]. Pursuant to RPL 8441-

2 At the conmencenent of the proceedings the respondents
consented to an anendnent to Y17 of the conplaint, which had
all eged that Ms. Adler-Kusinitz was unlicensed from 11/2/90 to
6/ 1/ 96.
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a[4], the license of a real estate broker nust be conspicuously
di spl ayed in his or her principal place of business at all tines,
and an expired |license may not be di splayed. Had M. Browning, in
the course of his supervision of Fee's operations, assured that
current licenses were posted for all sal espersons and brokers
associ ated with Fee he woul d have realized that Ms. Adler-Kusinitz
was not |i censed.

Ms. Adl er-Kusinitz's unlicensed activities were, of course, a
vi ol ation by her of RPL 8440-a, which provides that no person may
act as a real estate broker without being so licensed,?® as well as
a denonstration of inconpetency.

V- Fee and Ms. Adler-Kusinitz shared in a comm ssion which
arose out of her wunlicensed activity. That conmm ssion was,
therefore, unearned. Were a broker or sal esperson has received
noney to which the broker or salesperson is not entitled, the
broker and/or sal esperson may be required to return that noney,
together with interest, as a condition of retention of its, his, or
her license. Donati v Shaffer, 83 NY2d 828, 611 NYS2d 495 (1994);
Kosti ka v Cuonmo, 41 N.Y.2d 673, 394 N Y.S. 2d 862 (1977); Zelik v
Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990); Edel stein
v Departnment of State, 16 A . D.2d 764, 227 N.Y.S.2d 987 (1962).

VI - As di scussed above, as the representative broker of Fee
M. Browning is responsible for seeing to the | awful conduct of
t hat corporation, and he is vicariously liable for the m sconduct
of the salespersons and associate brokers subject to his
supervi si on. RPL8442-c; Roberts Real Estate, Inc. v Departnent of
State, 80 NY2d 116, 589 NYS2d 392 (1992). Being an artificial
entity created by law, Fee can only act through it officers
agents, and enpl oyees, and it is, therefore, bound by t he know edge
acquired by and is responsible for the acts commtted by its
representative broker, sal espersons and associ ate brokers within
the actual or apparent scope of their authority. Roberts Real
Estate, Inc. v Departnent of State, supra; A-1 Realty Corporation
v State Division of Human Ri ghts, 35 A D.2d 843, 318 N.Y.S. 2d 120
(1970); Division of Licensing Services v First Atlantic Realty
Inc., 64 DOS 88; RPL § 442-c.

CONCLUSI ONS OF LAW

1) The conplainant is not estopped from bringing this
pr oceedi ng.

2) This proceeding is not barred by any statute of
[imtations.

® Areal estate broker is, anong other things, a person who,
for consideration, lists property for sale. RPL 8440[1].
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3) By telling the Kanneys that the failure of the prior sales
to be concl uded was not the result of the inspections M. Al kal ay,
and through her M. Browning and Fee, engaged in a fraudul ent
practice and denonstrated untrustworthi ness.

4) The conplainant failed to prove by substantial evidence
that the respondents violated RPL 8443, and that charge was
properly dism ssed at the close of the conplainant's case.

5 M. Browning, and through him Fee, denobnstrated
i nconpet ency t hrough t he enpl oynment of Ms. Adl er-Kusinitz as a real
estate broker at a tinme when she was not |icensed.

6) Ms. Adler-Kusinitz violated RPL 8440-a by acting as a real
estate broker when not so licensed, and thereby al so denonstrated
I nconpet ency. She did not violate RPL 8441, which nerely sets
forth the procedures and requirenents for a license application,
and that charge should be, and is, dismssed.

7) Fee and Ms. Adl er-Kusinitz should be required to refund to
t he Lighthalls the unearned conm ssion which was recei ved by them
as a result of Ms. Adler-Kusinitz's unlicensed activity.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Jul i a B. Fee, Inc. and
Jackson B. Browni ng have engaged i n a fraudul ent practi ce and have
denmonstrated untrustworthi ness and inconpetency as real estate
brokers, and accordingly, pursuant to Real Property Law 8441-c,
t hey shall pay a fine of $1,000.00 to the Departnent of State on or
bef ore Cct ober 31, 1997, and should they fail to pay the fine, then
their licenses as real estate brokers shall be suspended for a
period conmenci ng on November 1, 1997 and term nating two nonths
after the recei pt by the conpl ainant of their license certificates
and pocket cards. Upon paynent of the fine or term nation of the
suspensions in lieu thereof their licenses shall be further
suspended until they shall submt proof satisfactory to the
Departnent of State that they have refunded the sum of $6, 125. 00,
together with interest at the |l egal rate for judgenents (currently
9% from Novenber 1, 1997 to M. and Ms. WIliamLighthall, and

| T 1S FURTHER DETERM NED THAT Fl orence Al kal ay has engaged i n
a fraudul ent practice and has denonstrated untrustworthiness as a
real estate sal esperson, and accordi ngly, pursuant to Real Property
Law 8441-c, she shall pay a fine of $1000.00 to the Departnent of
State on or before Cctober 31, 1997, and should she fail to pay the
fine, then her license as a real estate sal esperson shall be
suspended for a period commencing on Novenber 1, 1997 and
termnating two nonths after the recei pt by the conpl ai nant of her
license certificate and pocket card, and
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IT IS FURTHER DETERM NED THAT Sandra Adler-Kusinitz has
viol ated Real Property Law 8440-a and has denonstrated
i nconpet ency, and accordingly, pursuant to Real Property Law 8§441-
c, she shall pay a fine of $500.00 to the Departnment of State on or
bef ore October 31, 1997, and should she fail to pay the fine, then
her license as real estate broker shall be suspended for a period
conmenci ng on Novenber 1, 1997 and term nati ng one nonth after the
recei pt by the conplainant of her |icense certificate and pocket
card. Upon paynent of the fine or term nation of the suspension in
i eu thereof her Iicense shall be further suspended until she shall
subm t proof satisfactory to the Departnent of State that she has
refunded t he sumof $6,125.00, together with interest at the | egal
rate for judgenents from Novenber 1, 1997 to M. and Ms. WIIliam
Li ght hal | .

The respondents are directed to submt paynment of the fines
and/or their license certificates and pocket cards and, where
applicable, proof that the required refunds have been nade, to
D ane Ranundo, Custoner Service Unit, Departnent of State, Division
of Licensing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Septenber 10, 1997



