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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X

In the Matter of the Application of

M GUEL FELI Cl ANO DECI SI ON
For a License as a Real Estate Broker
________________________________________ X

The above noted nmatter canme on for hearing before the
under si gned, Roger Schneier, on Cctober 21, 1996 at the office of
the Departnent of State |ocated at 270 Broadway, New York, New
Yor k.

The applicant, of 81 Wel don Street, Brooklyn, New York 11208,
havi ng been advi sed of his right to be represented by an attorney,
appeared pro se.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising License Investigator WIlliam Schm tz.

| SSUE

The i ssue before the tribunal is whether the applicant shoul d
be denied renewal of his license as a real estate broker because
the revocation of his license as an insurance broker reflects
directly on the conduct and functions of a real estate broker.

FI NDI NGS OF FACT

1) By application dated February 12, 1996 the applicant
applied for renewal of his license as a real estate broker. He
answered "yes" to question nunber 9: "Since your | ast renewal, have
you been convicted of a crinme or offense (not a mnor traffic
vi ol ation) or has any | i cense, conm ssion or regi stration ever been
deni ed, suspended or revoked inthis state or el sewhere?" Attached
to the application was a statenent by the applicant disclosingthe
revocation of his license as an insurance broker (State's Ex. 2).

2) On July 14, 1995 the applicant's |icense as an insurance
broker was revoked by the Superintendent of Insurance. The
revocation was based on a Hearing Oficer's Report and
Recommendations in which it was found that: In 1992-93 the
appl i cant issued sone dozen checks totalling nore than $3, 300. 00
purportedly transmtting insurance premuns for clients, which
checks were di shonored because of insufficient funds; during the
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same period the applicant commngled funds from his prem um
account, and m smanaged fiduciary funds by running negative
bal ances in the prem um account; in 1993 the applicant falsely
certified to the Departnent of Mdtor Vehicles that one L. Marrero
had i nsurance coverage during a specifi ed period; the applicant was
decertified by the N. Y. Autonobile Insurance Plan for a nunber of
violations of Plan rules and standards; and that the applicant's
attenpt to blane the violations on an assistant, L. Rivera, was
evasi ve and "betrays an abdi cati on of responsibility for managenent
of the office to an unlicensed person" (State's Ex. 3).

3) By letter dated May 28, 1996 the applicant was advi sed by
DLS that it proposed to deny his applicati on because the revocati on
of his license as an insurance broker relates directly to the
conduct and functions of a real estate broker, but that he could
request an admnistrative review. By letter dated June 25, 1996
t he applicant requested such a review By letter dated July 12,
1996 t he applicant was advi sed by DLS that it continued to propose
to deny his application, but that he could request an
adm ni strative hearing. By letter dated August 6, 1996 the
appl i cant requested a hearing and, the matter havi ng been referred
tothis tribunal on Septenber 9, 1996, notice of hearing was served
on the applicant by certified mail on Septenber 14, 1996 (State's
Ex. 1).

OPI NI ON

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he is
entitled to the renewal of his license as a real estate broker.
State Admi nistrative Procedure Act (SAPA), 8306(1). Substantia
evidence i s that which a reasonabl e m nd coul d accept as supporting
a conclusion or ultimate fact. Gay v Adduci, 73 N.Y.2d 741, 536
N.Y.S. 2d 40 (1988). "The question...is whether a conclusion or
ultimate fact my be extracted reasonably--probatively and
logically.” City of Uica Board of Water Supply v New York State
Health Departnment, 96 A D.2d 710, 465 N Y.S. 2d 365, 366
(1983)(citations omtted).

I1- An applicant for a license as a real estate broker nust
establish that he or she is trustwrthy and conpetent. Real
Property Law (RPL) 8441[1][d]. In the exercise of its discretion,
the Department of State may inpose such a requirenment on an
applicant for license renewal. RPL 8441[1-A][2].

It has been previously held that acts of the type for which
t he applicant's insurance |icense was revoked are a denonstration
of untrustworthiness, and that there is a direct relationship
bet ween those acts and a |license as a real estate broker, a person
who may have occasion to handle, hold in escrow, and pay over to
third parties substantial suns of noney received fromand/or for
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clients. Departnent of State v Eich, 39 DOS 86, conf'd. sub nom
Eich v Shaffer, 136 AD2d 701, 523 NYS2d 902 (1988).

The type of violations involving trust funds of which the
applicant was found guilty reflect directly on his trustworthiness
and conpetency to be licensed as a real estate broker. A rea
estate broker has the fiduciary duty of handling his clients' funds
with the utnost scrupul ousness, and nust take extrene care to
assure that the rights of the | awful owners of those funds will not
be | eopardized. Departnment of State v Mttleberg, 61 DOS 86
conf'd sub nomMttleberg v Shaffer, 141 A D.2d 645, 529 N Y.S. 2d
545 (1988); Division of Licensing Services v Pellittieri, 77 DOS
92; Division of Licensing Services v Tripoli, 96 DO 91. That duty
is inplenmented through 19 NYCRR 175.1, which forbids the
comm ngl i ng of brokers' and clients' funds and requires that client
funds be nmai ntai ned in a speci al bank account. The purpose of that
rule "is to assure that the rights of the | awmful owners of escrow
funds are not jeopardized by an agent's m smanagenent of funds
entrusted to the agent's care.” Division of Licensing Services v
Pozzanghera, 141 DOCS 93, 7

The applicant contends that the finding of conm ngling was
incorrect. That finding is, however, res judicata, and may not be
collaterally attacked inthis forum 2 NY Jur2d, Adm nistrative Law
8§8150- 152.

Wth regards to the di shonored checks, the applicant contends
that he is responsible only because he trusted another person to
run his insurance office while he nanaged the real estate office.
However, that issue was also dealt wth by the Insurance
Departnent's Hearing Oficer, who found the argunent to be evasive
and evi dence of an abdication by the applicant of his supervisory
responsi bilities. The applicant has, in fact, denonstrated a
pattern of such evasion by attenpting to explain away an August,
1984 stipulation (State's Ex. 4), in which he admtted to the
earlier issuance of a series of bad checks, by blam ng a nessenger
whom he cl ai ms di d not make certain bank deposits for which he had
been gi ven the noney. Even if the applicant's explanations wereto
be believed, they denonstrate, through his failure to confirm
through the pronpt and thorough exam nation of the appropriate
docunents, a remarkably casual and negligent reliance on others to
fulfill his responsibilities in the handling of trust funds

The applicant further asserts, wunconvincingly, that the
viol ations shoul d be excused because he subsequently made good on
the noney. He also argues that he has never had conpl ai nts nmade
against himas a real estate broker, and that he should not be
penal i zed beyond the revocation of his insurance |icense since it
was never his intent to hurt anyone and he never received any
personal benefit fromthe violations. He fails to recognize that
the non-renewal of his real estate broker's |license would not be
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caused by an intent to penalize himbut, rather, by the need to
protect the public from sonmeone who has shown hinself to be
untrustworthy and i nconpetent.

The applicant's conduct establishes aclear pattern of, at the
very | east, an i nexcusably casual di sregard for hi s
responsibilities inthe handling of trust funds. That he m ght, at
the current tinme, handle smaller anounts of noney in his real
estate business than he did in his insurance business is
irrelevant. A real estate broker's fiduciary duties do not vary
according to the anpunt of trust funds in his possession, and, in
any case, should his license be renewed there would be nothing to
stop himfromlarger suns of noney in the future. His attenpts to
shift the blame for his violations to other persons indicates an
inability to accept responsibility for the lawful and proper
functioning of his businesses.

The tribunal is not unm ndful of the applicant's comrunity
activities. However, the fact that nmay have denonstrated that he
is public spirited does not alter the fact that he has shown
hinmself not to be trustworthy and conpetent in the handling of
ot her peopl e' s noney.

CONCLUSI ONS OF LAW

By reason of the findings of the Superintendent of Insurance
t hat he m shandl ed trust funds, whi ch m sconduct was conpounded by
his efforts to avoid accepting responsibility for his violations,
the applicant has denonstrated that he is not sufficiently
trustworthy and conpetent to be |icensed as a real estate broker,
and, therefore, has failed to neet his burden of establishing by
substantial evidence that his |icense should be renewed.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
M guel Feliciano for renewal of his |license as a real estate broker
i s deni ed.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Novenber 8, 1996



