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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

DANI EL H. FI SHER

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on Novenber 4, 1999 at the New York
State O fice Building located at 65 Court Street, Buffalo, New
Yor k.

The respondent did not appear.

The conpl ai nant was represented by License Investigator |1I
Mar ci a Rei nagel

COVPLAI NT

The conplaint alleges that on two occasions the respondent
obtained licenses as a real estate broker through the use of
applications which contained naterial msstatenments, and that he
t hereby denonstrated untrustworthi ness and/ or inconpetence.

FI NDI NG OF FACTS

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified nail delivered at his |ast
known busi ness address on Septenber 30, 1999 (State's Ex. 1). An
addi ti onal copy of the notice and conplaint sent to hi mby regul ar
first class mail was returned by the Postal Service with a notation
that the respondent had noved (State's Ex. 3), and additional
copi es of the notice and conplaint were sent to the new address by
both certified and regular first class nmail on COctober 8, 1999
(State's Ex. 4). The certified mailing was delivered at the new
address on COctober 12, 1999 (State's Ex. 5).
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2) The respondent is duly licensed as a real estate broker
representing GAF Chosen Spot Realty, Inc., 22 Lakeshore Drive
Canandai gua, New York 14424 for the license period of May 13, 1998
t hrough May 13, 2000. Until April 29, 1999 he was al so |icensed as
a real estate broker d/b/a Rare Earth Properties (State's Ex. 6).

3) On Novenber 16, 1987 the respondent was convicted of
driving a commerci al vehicle while intoxicated, Penal Law 8§1192[ 3]
and [5], an unclassified felony. In spite of that, on his original
applications for both his corporate and d/b/a |icenses, signed,
respectively, on April 27, 1998 and April 23, 1997, he answered
"no" to question nunber 4: "Have you ever been convicted of any
crimnal offense in this State or el sewhere...." (State's Ex. 1).

OPI Nl ON AND CONCLUSI ONS OF LAW

| - The holding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, inasnmuch as there is evidence that notice
of the place, tinme and purpose of the hearing was properly served.
Real Property Law (RPL) 8441-e[2]; Patterson v Departnent of State,
36 AD2d 616, 312 NyS2d 300 (1970); Matter of the Application of
Rose Ann Weis, 118 DOS 93.

I1- Pursuant to Real Property Law (RPL) 8441-c a license as a
real estate broker which was issued in response to an application
whi ch contained a materi al m sstatenent nay be revoked. A materi al
m sstatenent in an application is an incorrect statenent, or an
om ssion of fact which, in whole or in part, is an essential factor
in determining the fitness of the applicant for |I|icensure.
Di vision of Licensing Services v Gse, 48 DOS 88, conf'd. sub nom
G se v Shafer, 153 AD2d 688, 544 NYS2d 677 (1989). 1In the instant
case, had the respondent disclosed his felony conviction, pursuant
to RPL 8440-a his |icense woul d not have been i ssued. Even w thout
the automati c bar of a felony, the conplainant would still have had
di scretion to consider the conviction. Therefore, the m sstatenent
was material .

DETERM NATI ON

VWHEREFORE, | T |'S HEREBY DETERM NED THAT Dani el H Fisher has
submtted two applications for licenses as a real estate broker
which contained nmaterial m sstatenents, and has, thereby,
denonstrat ed untrustworthi ness, and, accordingly, pursuant to Real
Property Law 8441-c, his license as a real estate broker is
revoked, effective Novenber 22, 1999. He is directed to send his
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Iicense certificate and pocket card to Usha Barat, Custoner Service

Unit, Department of State, D vision of Licensing Services, 84
Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: November 8, 1999



