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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant DECI SI ON
- agai nst -
YORAM GAFNI and LAWERS FUNDI NG
GROUP, | NC.
Respondent s.
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gail S
Shaffer, Secretary of State, the above noted natter came on for
heari ng before the undersigned, Roger Schneier, on January 4, 1994
at the office of the Departnent of State |ocated at 270 Broadway,
New Yor k, New Yor k.

The respondent, of 12 East 41 Street, Suite 1005, New York,
New York 10017, an attorney at |aw, appeared pro se.

The conpl ai nant was represented by Scott NeJame, Esg.
COVPLAI NT

The conmplaint in the matter alleges that the respondents,
licensed real estate brokers illegally retained deposit nonies
and/ or converted nonies not belonging to them and/or retained an
unear ned commi ssi on, engaged in fraud, and engaged in a fraudul ent
practice, in a transaction in which they were retained to obtain a
commer ci al nort gage.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondents by certified mail on August 6, 1993
(Conp. Ex. 1).

2) YoramGafni is, and at all tines hereinafter nmentioned was,
duly licensed as a real estate broker representing Lawers Fundi ng
G oup, Inc. (Comp. Ex. 2).
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3) On July 14, 1992 Leger J. Philippe and his w fe, Jusl ene J.
Phili ppe, entered into a contract to purchase a property consisting
of 12 stores located in Munt Vernon, New York for $990, 000. 00,
subject to their being able to obtain a nortgage in the anmount of
$800, 000. 00 (Conmp. Ex. 3).

On July 27, 1992 M. Philippe spoke with Gafni, wth whom he
had previously net, about the respondents assisting him in
obtaining the nortgage. Pursuant to that conversation the
Phi | i ppes entered i nto an agency agreenent with the respondents and
paid them a $5,000.00 fee (Conp. Ex. 17) for "expedited process-
ing", which fee was to cover the obtaining of credit reports and
apprai sal of the property. Al though M. Philippe clains that Gafni
told himthat the fee would be returned if a nortgage comm t nent
was not obtai ned, the agreenent was anended by hand to state that
the fee was non-refundabl e, and both of the Philippes initialled
t hat change (Conp. Ex. 18 and Resp. Ex. A). At the sane tine,
using a termnal in their office, the respondents obtained a TRW
credit report on M. Philippe (Resp. Ex. B)

In addition to the $5,000.00 the agreenent provided for a
paynent to the respondents of 2% nortgage points as a comm Ssion.
Wth regards to that fee, the agreenent contained the follow ng
| anguage:

"I further agree and understand that your nortgage
brokerage fee is earned at the tinme of conmtnent. I
understand that it will be necessary for nme to cooperate
fully with you in supplying docunmentation for the |oan
application. It is understood that I will be responsible
shoul d the | ender refuse to i ssue a comm tnent because |
fail to supply the requested docunentation and that al
fees wll be deened earned in such a case."” (Conp. Ex. 18
and Resp. Ex. A).

The respondents did not have the property appraised. Rather,
Gaf ni spoke with potential |enders who had persons drive by the
property to estimate its value before they would they woul d make
| oan propositions. The | enders advi sed the respondents that, based
on the inconme of the property, the maxi mum possible | oan woul d be
approxi mately $620,000.00, and the respondents so advised the
Phi |l i ppes on Septenber 1, 1992 (Conp. Ex. 5).

The Philippes and their |lawer entered into new negoti ations
with the sellers and their lawer, with the result that on Novenber
4, 1992 it was agreed that the price of the property would be
reduced to $850, 000. 00, with a nortgage contingency of $620, 000. 00
(Comp. Ex. 6 and Resp. Ex. D).

The respondents contacted vari ous | enders and nort gage brokers
and obtai ned several quotes for nortgages of varying anounts and
terms. On January 8, 1993 the Philippes' attorney wote to the
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respondents and requested proposals (Conp. Ex. 7), and on January
11, 1993 the respondents sent M. Philippe a letter containing the
details of three possible nortgages (Conp. Ex. 8). M. Philippe
and his attorney spoke with Gafni and decided to proceed with one
of the proposals, and by letter agreenent, dated January 13, 1993
and accepted by M. Philippe, the respondents confirned the terns
of that proposal (Conp. Ex. 9). That letter nmakes reference to "a
prelimnary | oan quote,” and states that it "is subject to i ssuance

of a loan commtnment by a lender...." At no tinme did the respon-
dents advise the Philippes or their attorney that there was an
actual comm tnent. At the sanme time M. Philippe gave the

respondents a "good faith deposit" of $12,400.00 (Conp. Ex. 17),
whi ch amobunted to 2 nortgage points.

When the Philippes entered into the agency agreenent with the
respondents they gave Gafni two partial bank statenents. One, for
the National Bank of Canada, had M. Philippe's nane and address
handwitten, rather than conputer generated (Resp. Ex. E). The
ot her, for Manufacturers Hanover Trust was for an account in the
nanme of a |aundromat and was addressed in care of M. Philippe
(Resp. Ex. G . They never conplied with his request for full bank
statenents. In addition, the Philippes were supposed to supply
copies of leases for all of the stores in the property, but failed
to produce two of those |eases and produced one |ease which,
according to Gafni, was considered suspicious by the proposed
| ender because it involved a | ease by the seller to hinmself and had
a handwitten address whi ch had been crossed out and changed ( Resp.
Ex. 1), which led the lender to think that there m ght be sone
undi scl osed side agreenent. As a result, and in spite of his
letter to the lender requesting one (Conp. Ex. 19), no |oan
conmi t ment was obt ai ned.

However, in addition to the previously quoted |I|anguage
regarding responsibility for paynment of a conmmssion to the
respondents by the Philippes, the January 13, 1993 letter confirm
ing the terns of the agreed upon | oan proposal states the foll ow

i ng:

"This offer is conditioned upon our receiving and
approving the foll ow ng:

An additional MAI Appraisal of the building and the
pl ans, if needed.

CGeneral wverification of all information supplied and
subm tted.

Title being cleared to the exclusive satisfaction of the
| ender and its attorneys."

It makes no reference to copies of |eases or bank statenents.
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Subsequently, M. Philippe and his attorney nmade several
unsuccessful requests of the respondents for a conmtnment. Wen
one was not forthcomng, the return of the nonies paid to the
respondents was requested. That request has not been conplied
wi t h.

Gaf ni has consi dered the application dead since the Philippes
filed a conplaint against himwth the Departnental Disciplinary
Committee.?! The Philippes have since applied for a nortgage
el sewher e.

CPI NI ON

|- The theory of the conplaint is essentially that the
respondents msled the Philippes into paying them the initial
$5,000.00 by telling that it was refundabl e, obtai ned an additi onal
paynment of $12,400.00 by m sl eading themagain by telling themthat
a nortgage conmtnent had been obtained, and have wongfully
retai ned those paynents in spite of the fact that they have been
unable to obtain a conm tnent.

The evi dence establishes that the Philippes were told, by way
of a handwitten change to the agency agreenent, which they

initialed, that the $5,000.00 fee was not refundabl e. It also
establishes that neither the Philippes nor their attorney were told
that a commtnent had been obtai ned. That, however, does not

di spose of the matter.

Pursuant to the terns of the agency agreenent, the initia
$5,000 fee was to cover the cost of a credit report and apprai sal
of the property. No appraisal was done. Wile a credit report was
obtained by the respondents on their TRW term nal, and although
there is no evidence on the record as to the cost to the respon-
dents of that report, it can be said with a great degree of
certainty that such an instantaneously generated conputer report
cannot have cost anythi ng approachi ng what the Philippes paid.

The major item for which the $5,000.00 was paid, the ap-
prai sal, was not obtained. In a situation where a party has
recei ved noney in anticipation of providing sonething to or doing
sonmet hing for the payor but has not done so and, therefore, would
unjustly benefit, it is inequitable for the payee to retain that
noney, and restitution nust be made. G onbach Productions v
Waring, 293 NY 616 (1944); Nainoli v Mssa, 81 Msc.2d 431, 366
NYS2d 573 (City Court of CGeneva, 1975). Therefore the retention of
t hat noney by the respondents after its return was denmanded was an
act of untrustworthiness. 1In view of the respondents' failure to
provide the appraisal, and of Gafni's testinony that in fact the

! After an investigation the Commttee declined to take any
action.
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cost of an apprai sal woul d not be covered by what the Philippes had
paid, it was also a fraudul ent practice.

Fraudul ent practices, which "...as used in relation to the
regul ati on of commercial activity, is often broadly construed, but
has generally been interpreted to include those acts which may be
characterized as di shonest and m sl eading. Since the purpose of
such restrictions on comrercial activity is to afford the consum ng
publ i ¢ expanded protection fromdeceptive and m sl eadi ng fraud, the
application is ordinarily not limted to instances of intentional
fraud in the traditional sense. Therefore, proof of an intent to
defraud is not essential." Allstate Ins. Co. v Foschio, 93 A D.2d
328, 464 N.Y.S.2d 44, 46-47 (1983) (citations omtted). A single
fraudulent practice my be the basis for the inposition of
di sciplinary sanctions. Division of Licensing Services v Linfoot,
60 DOS 88, conf'd. sub nom Harvey v Shaffer, 156 A D.2d 1013, 549
N. Y.S.2d 296 (1989).

In such a situation, the retention by the respondents of their
licenses may be conditioned on the return of the noney to its
rightful owners. Kostika v Cuonpb, 41 N.Y.2d 673, 394 N.Y.S. 2d 862
(1977); Zelik v Secretary of State, 168 AD2d 215, 562 NYS2d 101
(1990); Edelstein v Departnent of State, 16 A D.2d 764, 227
N. Y. S.2d 987 (1962).

The $12,400.00 nust be dealt with differently, although with
the sanme result. That noney was an advance partial paynent of the
agreed upon $15,500 conm ssion. Pursuant to the terms of agency
agreenent, that conmm ssion was to be earned upon issuance of a
commtnent by a lender or upon the Philippe's failure to provide
docunentation requested to facilitate such issuance.

"It is fundanental that the parties to a contract have
the right to insert any stipulation to which they may
agree, provided it is not unconscionable or contrary to
public policy, and no rule of law forbids them from
agreei ng between thensel ves with respect to the anount of
t he damages which it is anticipated wll be occasi oned by
the failure of one or the other to perform or conplete
the contract according to its terns and obligations
....when they do so, and the measure prescribed is not

such as to shock the noral sense, the courts will hold
the parties to their agreenment.” 36 NY Jur2d Danages,
8155.

The agency agreenent was, however, nodified by the terns of
t he January 13, 1993 letter nenorializing the ternms of the nortgage
for which a commtnment was to be sought. That letter set only
three conditions:an additional appraisal, with building plans if
needed; general verification of information supplied; and a clear
title, and there is no evidence that the respondents ever nade a
request to the Philippes or their |lawer for those itens (presum
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ably the verification would be undertaken by the |ender). The
letter did not say that additional bank statenents or |eases were
needed. \Were there is such a conflict between the terns of an
original agreenment and its nodification, the newterns control. 22
NY Jur2d Contracts, 8412. Therefore, as of January 13, 1993 the
respondents waived their right to require that the Philippes
produce additional bank statenent or |eases and, thereby, waived
their right to claima comnmssion if, because of the failure to
provi de such docunents, a nortgage conmtnent could not be
obt ai ned.

After January 13, 1993 the respondents were asked severa
times to produce a nortgage conmtnent so that a closing could be
hel d. They never told the Philippes or their |awer that a
comm tnment would not be forthcom ng, and considered the agency
agreenent dead when the conplaint was filed with the Departnental
Disciplinary Comm ttee, but have retained the conm ssion, thereby
again engaging in a fraudulent practice and denonstrating
unt rust wort hi ness.

I1- Being an artificial entity created by | aw, Lawers Fundi ng
Group, Inc. can only act through it officers, agents, and enpl oy-
ees, and it is, therefore, responsible for the acts commtted by
its representative broker, Gafni, within the actual or apparent
scope of his authority. Roberts Real Estate, Inc. v Departnent of
State, 80 Ny2d 116, 589 NYS2d 392 (1992); A-1 Realty Corporation
v State Division of Human Rights, 35 A D.2d 843, 318 N Y.S. 2d 120
(1970); Division of Licensing Services v First Atlantic Realty
Inc., 64 DOS 88; RPL 8 442-c.

CONCLUSI ONS OF LAW

1) By retaining the full $5,000.00 paid to them by the
Philippes for credit reports and appraisal of the property, when
all that was done for the noney was to obtain a sinple conputer
gener at ed TRW report, t he respondents denonstrat ed
untrustworthi ness and engaged in a fraudul ent practice.

2) By retaining the $12,400.00 paid to them by the Philippes
as an advance paynent toward their conm ssion for obtaining a
nortgage commtnent when no conmtnent was forthcom ng, the
respondents denonstrated untrustworthiness and engaged in a
fraudul ent practice.

3) As a condition of retaining their licenses as real estate
brokers the respondents should be required to return to the
Philippes all of the noney which the Philippes paid, |ess the cost
of the TRWcredit report obtained on July 27, 1992.



-7-
DETERM NATI ON

VWHEREFORE, |IT |S HEREBY DETERM NED THAT Yoram Gafni and
Lawyer s Fundi ng Group, Inc. have denonstrated untrustworthi ness and
have engaged in fraudul ent practices and accordingly, pursuant to
Real Property Law 8441-c, they shall each pay fines of $1,000.00 to
t he Departnent of State on or before February 28, 1994, and shoul d
they fail to pay the fines then their licenses as real estate
brokers shall be suspended for a period of two nonths, conmencing
on March 1, 1994 and termnating on April 30, 1994, both dates
i nclusive, and

| T IS FURTHER DETERM NED THAT upon paynent of the fines or
term nation of the | icense suspensions the respondents' |icenses as
real estate brokers shall be further suspended until such tine as
t hey have produced proof satisfactory to the Departnent of State
that they have refunded to Leger J. Philippe and Juslene J.
Philippe the sum of $17,400.00 |ess the actual cost of the TRW
credit report of July 27, 1992, together with interest at the | egal
rate for judgenents (currently 9% per year) from March 1, 1994.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



