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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
OLLIE R GORR
Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on May 11, 2000 at the office of the Departnment of
State located at 123 WIliam Street, New York, New York.

The respondent did not appear.

The conpl ai nant was represent ed by Assistant Litigation Counsel
Scott NeJdane, Esg.

The matter had ori ginally be cal endared for Decenber 22, 1999, but
was adj our ned at the request of the conpl ai nant to February 29, 2000.
It was subsequent |y adj ourned at the request of the respondent’'s then
attorney, Peter A Karl, Il1l, Esq., to May 11, 2000.

By letter dated March 8, 2000 M. Karl w thdrew as the
respondent's attorney (State's Ex. 2). By undated | etter addressed to
M. NeJane and recei ved on April 24, 2000 t he respondent requested t hat
t he venue of the matter be changed t o t he Poughkeepsi e area, and by
| etter dated April 26, 2000 M. NeJane advi sed t he respondent that the
Depart ment of State does not have an of fi ce i n the Poughkeepsi e area at
whi ch a heari ng can be conducted and, i n any case, that her request
must be made inwitingtothetribunal (State's Ex. 1). On May 15,
2000 (four days after the hearing) the tribunal received a phot ocopy of
aletter fromthe respondent, dated May 4, 2000 and cont ai ned i n an un-
post mar ked envel ope bearing t he respondent’s return address but not
beari ng any postage, in which |letter the respondent disputed the
charges and asked that the matter be settl ed.

COMVPLAI NT

The conpl ai nt al | eges that the respondent, alicensedreal estate
broker: Failedto present the seller of real property listedwth her
on adisclosureform andfailedtoobtainthe seller's signature on
such aform inviolationof Real Property Law(RPL) 8443; failedto
make cl ear for whomshe was acting, inviolationof 19 NYCRR 175. 7;
t oget her wi t h anot her person formed a corporation for the purchase of
i sted property and t hen acted negligently and/ or i nconpetently and/ or
improperly inthe preparation to purchase the property; failed to
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sufficiently capitalize or contribute sufficient funds to the foregoing
corporation; acted as a principal and agent inthe sane transaction
wi t hout full, proper, or adequate disclosuretotheseller; failedto
disclosetothe seller all facts which the respondent knewor shoul d
have known woul d reasonably affect the seller's judgenent; failedto
produce a buyer ready, willing, and able to purchase the property;
contri buted no funds at the cl osi ng ot her than t he paynent of certain
attorney's fees; and demanded t he paynment of a comm ssion fromthe
seller w thout any proper basis for doing so and/or w thout any
adequat e basi s for believing she was due such paynent. The conpl ai nt
al so al | eges that subsequent tothe closingthe corporationfailedto
make any paynents on t he purchase noney nort gage whi ch had been t aken
back by the seller.

Fl NDI NGS OF FACT\

1) Notices of hearingtogether with copies of the conpl aint were
served on t he respondent by certified mail delivered on Cctober 12 and
13, 1999 (State's Ex. 3).

2) The respondent is, and at all tines herei nafter nenti oned was,
duly l'icensed as areal estate broker d/b/adlieR Corr Realty, with
a current address of P. O Box 3573, Poughkeepsi e, New York 12603. She
isalsocurrently licensed as areal estate broker in associationwth
Terry Euel | Real Estate, Inc., 38 Montgonery Street, Rhi nebeck, New
York 12572 (State's Ex. 4).

3) Sonetinmein 1994 the respondent contacted Lovelia Al bright,
secretary/treasurer and a 25%shar ehol der of Mackay Trucki ng Cor p.
(hereinafter "Mackay"), the owner of a (at the ti me non-operational)
hor se breedi ng farmof approxi mately 231 acres | ocat ed i n Ger mant own,
New Yor k. Alongw th the agricul tural buil dings there were al so two,
two fam |y houses and one single fam |y residential house on the
property. Mackay had been attenpting to sell the property by itself,
and t he respondent represented to Ms. Al bright that she had cust oners,
t he names of whom she woul d not di scl ose, who were interested in
purchasi ng the farm Accordingly, she and Mackay entered i nto an
agreenent for the respondent to act as its agent in the sal e of the
farm There was never awitten agency agreenent (although there was
awitten nenorandumas tothe terns of the respondent's prospective
conm ssion (State's Ex. 22)), the respondent never specifically stated
for whomshe was acti ng as agent, and at notine didthe respondent
gi ve Mackay an agency disclosure form

4) At the tinme of the granting of the agency there was an exi sting
contract of sale for the farm However, because of zoni ng probl ens
i nvol vi ng a proposed newuse for the farmthere was concern that the
sal e woul d not be consunmted (State's Ex. 6), as, in fact, it
eventual |y was not.

5) On May 7, 1994 Peter A. Karl, Esqg., who was representingthe
respondent, sent to John Steingart, Esq., the attorney for Mackay, a
letter setting forth the terns of the transaction proposed by t he
respondent (State's Ex. 5). Theletter stated that the respondent
"represents an i nvestnment group" interested in purchasingthe farmfor
$1, 850, 000.00, with the respondent to receive a comm ssion of
$150, 000. 00. The buyers were to pay cash sufficient to pay the
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substantial tax arrears on the property, with Mackay to take back a 15
year prom ssory note with aten year ball oon paynent, secured by a
first nortgage.

6) On August 3, 1994 M. Steingart sent M. Karl a letter
menori al i zi ng a conver sati on whi ch they had previ ously had (State's Ex.
7). Theletter stated that Mackay waswillingto sell the farmtothe
respondent' s buyers for $1, 850, 000. 00, payabl e as fol | ows: $50, 000
cash; assunption by the buyers of $650,000.00 in real estate tax
liability; and a purchase noney nort gage of $1, 150, 000. 00, with the
cash to be adjusted based on the exact bal ance of taxes due. The
nor t gage woul d be payabl e as fol |l ows: 8%i nterest only for the first
two years and fi xed paynents of $9, 619. 06 nont hl y conmenci ng with t he
25th nont h after cl osi ng and conti nui ng for ei ght years, wi ththose
paynments appliedfirst tointerest at 8and thento areductioninthe
principal. There woul d be a bal | oon paynent of the remai ni ng pri nci pal
on the tenth anni versary of the cl osing. The respondent woul d recei ve
a comnm ssi on of $150, 000. 00 payabl e $50, 000. 00 at cl osi ng and t he
bal ance at arate of $7,666.67 nonthly, such paynents to be nmade from
the i nterest paynments on the nortgage. The terns of the comm ssion
wer e eventual |y nodified, as nenorializedinaletter to M. Steingart
fromM. Karl dated April 7, 1995 (State's Ex. 9[ (). Pursuant to that
nodi fi cation, the respondent was to recei ve $25, 000. 00 at cl osing, with
t he bal ance, subject to 8%interest, paidinnonthlyinstallnents equal
totheinterest paidonthe nortgage. Those paynents were secured by
anirrevocabl e direction to pay which provided that the buyers wereto
make their initial nortgage paynents to the respondent (State's Ex.
10) .1

Inhisletter M. Steingart asked for the nanes and addr esses of
the purchasers so that he could prepare a contract, and he was
eventual ly advised that it was ORG Realty Corp. (hereinafter "ORG').

7) Eventual ly, in Cctober, 1994, a contract of sal e bet ween Mackay
and ORG was executed. The respondent signed as president of ORG
(State's Ex. 9[B]). The terns of the contract were essentially as
provided for in M. Steingart's | etter of August 3, 1994. At or about
the sanme tine the parties al so entered i nto an agreenent pursuant to
whi ch ORG was gi ven i mredi at e possession of the farm(State's Ex.
9[D]) .

8) When M. Steingart drewup the contract, he di d not knowwho
t he princi pals of ORGwere, and he t hought that the corporati on was
nmer el y bei ng used as a nom nee. He believed, based on conversati ons
wi th t he respondent and M. Karl, that theinvestors were comng from
Sout h Aneri ca.

9) Although the contract provided for only very limtedrepairs
to be made to one of the buildingsonthe farm inthe face of repeated
and persi stent demands by t he respondent (State's Ex. 13 and 14) Mackay
caused very extensi ve, and expensive, repairs to be nmade to vari ous
bui I di ngs.

! The irrevocabl e directionto pay was, for sone reason, executed
prior to the closing, and was for only $100, 000. It was, however,
nodi fied at the closing to reflect the actual anmounts paid.
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10) Wien it becane evi dent that the respondent was a pri nci pal of
ORGM . Steingart suggested that rather than her receiving a conm ssi on
f romMackay t he purchase price shoul d be reduced by $150, 000. 00 and she
shoul d collect from ORG but she refused to agree to that.

11) The principal s of Mackay had told M. Steingart, and he had
rel ayed to t he respondent through M. Karl, that they did not wishto
have any deal i ngs with a man naned Ri chard Barrett, w th whomt hey had
previ ously had unsati sfactory dealings inwhich M. Barrett had hel d up
a sal e or | ease of the property for about a year and t hen, after having
i nduced Mackay to take the property off the market, failedto signthe
contract of purchase and sal e or alease, andthat M. Barrett was not
to enter upon the farm (At the time of the respondent’'s initial
contact with Ms. Al bright she was asked if M. Barrett was one of the
prospecti ve buyers and t he respondent had assured her t hat he was not).
M. Barrett had purportedly been advising the respondent on the
transacti on and had repeat edl y appeared at the farm Unbeknownst to
M . Steingart and Mackay, M. Barrett was, infact, a 50%owner of CRG
(t he ot her 50%bei ng owned by t he respondent), somet hi ng whi ch they did
not |l earnuntil the cl osing, the respondent having acted affirmati vely
to conceal M. Barrett's involvenent (State's Ex. 24).

9) Closing of title occurred on March 29, 1996. The purchase
price of $1, 850, 000. 00 was reduced by ORG s assunpti on of out st andi ng
real estate taxes owed to Col unbi a County. The renai ni ng bal ance of
$50, 000. 00 was paid by three checks i ssued by M. Barrett on the
account of Fresh Meadow Farm one for $25,000.00 payable to the
respondent, one for $10, 000. 00 payabl e t o t he Conmmi ssi oner of Taxation
and Fi nance i n part paynent of the capital gains tax, andthethird for
$15, 000. 00 (certified) payableto M. Barrett withanotationthat it
was al so for the capital gainstax (State's Ex. 15 and 16). The check
t o t he Conm ssi oner of Taxation and Fi nance was subsequently returned
unpai d by t he bank, as were all of the other checks other than the
certifiedcheckissuedto M. Barrett (State's Ex. 18), andthe State
sought paynent of the full tax fromMackay. The respondent did,
however, eventual |y recei ve $23, 000. 00 t hr ough ot her paynents nmade by
M. Barrett and his wife (State's Ex. 23 and 24). The only paynent
toward the purchase nade by the respondent was of sonme |egal fees.

10) ORGnever nade any paynents on t he nort gage and def aul t ed on
the real estate tax paynents (State's Ex. 17, 18, and 21), but the
respondent repeatedl y demanded paynent of the conm ssion (State's Ex.
19).

11) Col unmbi a County eventually foreclosedonits lienfor real
property taxes (State's Ex. 20), and sold the property for
approxi mately $475, 000. 00, an anount | ess than the that of the unpaid
t axes.

OPI NI ON AND CONCLUSI ONS OF LAW

| - Wen t he respondent entered into her arrangenent with Mackay
pur suant t o whi ch she purportedly undertook t o negoti ate t he sal e of
the property to the buyers whi ch she cl ai med t o have avai |l abl e, she
becane t he agent of Mackay and Mackay became her principal. The
relationship of agent and principal isfiduciaryinnature, "...founded
on trust or confidence reposed by one personin the integrity and
fidelity of another."” Mobil O | Corp. v Rubenfeld, 72 M sc. 2d 392, 339



-5-

NYS2d 623, 632 (Civil Ct. Queens County, 1972). Included in the
fundanment al duties of such afiduciary are good faith and undi vi ded
| oyal ty, and full and fair di sclosure. Such duties are inposed upon
real estate licensees by |icenselaw rules andregul ations, contract
| aw, the principals of thelawof agency, and tort law. L. A G ant
Realty, Inc. v Quono, 58 AD2d 251, 396 NYS2d 524 (1977). The object of
t hese ri gorous standards of performanceis to securefidelity fromthe
agent tothe principal andtoinsurethe transaction of the business of
t he agency to t he best advant age of the principal. Departnment of State
v Short Ter mHousi ng, 31 DOS 90, conf'd. sub nomShort TermHousi ng v
Departnent of State, 176 AD 2d 619, 575 NYS2d 61 (1991); Depart nent of
State v Gol dstein, 7 DOS 87, conf'd. Sub nomGCol dstei n v Depart nent of
State, 144 AD2d 463, 533 NYS2d 1002 (1988).

I1- Pursuant to RPL 8443 a real estate broker must, prior to
enteringintoalisting agreement with aseller of residential real
property, providethat seller with areal estate agency rel ationship
di sclosure form 1Inthe course of theinvestigationof this matter the
respondent contended t hat t he statute does not apply to t he subj ect
transacti on because it invol ved the sal e of a farmand not, therefore,
of residential property. Her interpretation of the scope of the
statute is overly restrictive. Division of Licensing Services v
Deppoliti, 77 DOS 95.

RPL 84439(f) defines "residential real property" as nmeani ng real
property i nproved by a one to four famly dwel I'i ng used or occupi edor
i ntended to be used or occupi ed, wholly or partly, as the hone or
resi dence of one or nore persons. That definitionis different from
that found in 19 NYCRR 175. 24, which restricts the definition of
"residential property"” tothe homes t hensel ves. Therefore, although
t he subj ect property was a (at the ti me non-working) farm the fact
that it was i nproved with residential dwellings brought it withinthe
scope of the statute, and the respondent was, as alleged in the
conpl aint, requiredto deliver adisclosure formto Mackay, whi ch she
di d not do. That failure was not only a violation of the statute, but
al so a denonstration of untrustworthiness and i nconpetency.

Arel ated requirenment i s enconpassedin 19 NYCRR 175. 7, whi ch
provi des that a real estate broker nust nmake it cl ear for which party
he or she is acting.

"The regul ati on pl aces a heavy burden on the
broker: "to nmake it clear what the state of
facts are. It isthe broker'sresponsibilityto
be sure that the person with whomhe or sheis
deal i ng understands...." Departnent of Statev
Al nmo, 24 DOS 87 at 3.

I nconfirmng that decision, the Appellate D visionwote that the
regulation "requires that real estate brokers clearly state for which
party they are acting." Alno v Shaffer, 149 AD2d 417, 539 NYS2d 765
(1989).

When she enteredintothe oral |isting agreenent with Mackay t he
respondent did not tell any of the persons representing that
cor porati on whomshe was representing. Rather, shefalselyclainmedto
be representing a group of investors whom she refused to nane,
untruthfully clainmed that Richard Barrett was not one of the two
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i nvestors, and conceal ed the fact that she was t he ot her i nvestor. She
t her eby breached her fiduciary duties of good faith and undi vi ded
| oyalty and of full and fair disclosure, violated 19 NYCRR 175. 7, and
further denonstrated untrustworthiness and i nconpetency.

I11- The respondent acted both as agent and principal inthe
transacti on.

"Areal estate broker may act concurrently as an agent and
as aprincipal inatransactionondisclosingall rel evant
facts fully and conpletely to his or her principal. Afact
isrelevant if it is one which the agent should realize
woul d be |i kely to af fect the judgenent of the principal in
giving his or her consent to the agent to enter into the
particul ar transaction onthe specifiedterns....The agent's
duty of fair dealing is satisfied only if he or she
reasonably believes that the principal understands the
i mplications of the transaction. The burden of proof is on
t he agent to showthat all the duties required have been
satisfied.” Divisionof Licensing Services v Marotta, 73 DOS
95 (citations omtted).

The respondent has failed to neet her burden of proof onthis
i ssue. The evidence is clear that at no tine did she tell anyone
acting on behal f of Mackay t hat she was one of t he purchasers of the
property, a fact which began to energe only at the time of the
preparation and execution of the contract and whi ch di d not becone
evident until thetinme of theclosingof title. Her failureinthis
regard is a yet another denonstration of untrustworthiness and
i nconpet ency.

V- Inspiteof the facts that she was an undi scl osed pri nci pal
i nthe purchase of the property, that the checks i ssued at the cl osi ng
i n paynment of the purchase price bounced, and that the corporation of
whi ch she was half owner failed to neet its obligations under the
pur chase noney nortgage, the respondent still demanded a conm ssionto
whi ch, inlight of her breaches of fiduciary duty and her failureto
produce a buyer whi ch was actual |y abl e to purchase t he property, she
was cl early not entitled. The claimngof an unearned conmssionis a
denonstrati on of untrustworthi ness. Division of Licensing Services v
Lof fredo, 83 DOS 95, conf'd. sub nomLoffredo v Treadwel |, 235 AD2d
541, 653 NYS2d 33 (1997). In a case such as this, where t he respondent
clearly should have realized that she was not entitled to the
comm ssion and acted inthe face of a contract the terns of which her
corporation had not fulfilled, such untrustworthinessis particularly
egr egi ous.

V- The evidence is insufficient tosupport aconclusiononthe
guesti on of whet her, as allegedin the conpl aint, the respondent was
aware prior tothe closing that ORGRealty Corp. was financi ally unabl e
tofulfill it obligationsinthe purchase of the property, and that she
failed to contribute sufficient funds to it. It may be, as she
contended i n the course of the investigation, that shereliedon M.
Barrett to provide the necessary funds, and was not aware until after
the closing that he was unable to do so.
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DETERM NATI ON

VWHEREFORE, | T 1S HEREBY DETERM NED THATA lie R Gorr has vi ol at ed
Real Property Law 8443 and has denonstrated untrustworthiness and
i nconpet ency, and accordi ngly, pursuant to Real Property Law 8441-c,
all licenses issued to her as a Real Estate Broker are revoked
effective July 1, 2000, and she is directed to send her |icense
certificates and pocket cards to Usha Barat, Custoner Service Unit,
Departnment of State, D vision of Licensing Services, 84 Hol | and Avenue,

Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 21, 2000



