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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

LORRAI NE JACOB, M CHAEL B. SCHI NDEL,
and CENTURY 21 MARI DON REALTY OF
FRANKLI N SQUARE, | NC.

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schnei er, on Sept enber 10, 1993 at the of fi ce of
the Departnment of State |ocated at 270 Broadway, New York, New York.

The respondent s, of 939 Henpst ead Tur npi ke, Franklin Square, New
York 11010, were represented by Howard W Gol dson, Esq., Gol dson &
Radi n, 861 Larkfield Road, Commack, New York 11725.

The conpl ai nant was represented by Scott Nejame, Esq.
COVPLAI NT

The conplaint inthe matter all eges that the respondents, acting
t hrough a real estate sal espersonlicensedinassociationwththem
arranged the rental of an apartnent by clients, that the clients could
not | egal |y occupy the apartnent, that the sal esperson then showed t he
clients other apartnents which coul d not be |l awful | y occupi ed, that the
cor porate respondent was charged with four zoning violations for
pronmoting the use of anillegally zoned apartnment and Schi ndel pl ead
guilty toall four viol ations, that the respondents have fail ed and
refused torefund the $750. 00 commi ssi on whi ch was recei ved for the
rental, and t hat by reason of the above t he respondents haveillegally
ret ai ned deposit noni es, converted noni es not bel ongi ng to t hemand/ or
ret ai ned an unear ned conm ssi on, breached their duty to deal openly,
honestly and fairly with the public, and pronoted the rental of illegal
apartnents, thereby denonstrating untrustworthiness and/ or i nconpe-
tency.
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Fl NDI NGS OF FACT

1) Notices of hearing together with copi es of the conpl ai nt were
served on the respondents by certified nmail deliveredon April 3, 1993
(Comp. Ex. 1).

2) Lorrai ne Jacob and M chael B. Schindel are duly |icensed as
real estate brokers in their own nanmes and representing Century 21
Maridon Realty of Franklin Square, Inc., with an office at 939
Henpst ead Tur npi ke, Franklin Square, New York 11010. At all tines
herei nafter menti oned, and until July 27, 1989, they were al so duly
licensed as a real estate brokers representing Century 21 Maridon
Real ty of NewHyde Park, Inc. (Century 21), | ocated at 1314 A Jericho
Tur npi ke, New Hyde Park, New York 11040 (Conmp. Ex. 2). Century 21
ceased doing business on May 1, 1989.

3) On April 17, 1990 Schi ndel, acting on behal f of Century 21,
entered guilty pleas to charges of four violations of the zoning
or di nance of the Town of Henpstead (Conp. Ex. 7). Theinformationsto
whi ch the pl eas were entered al | eged that Century 21 and its sal esper-
son, Val Carubia, permtted the use of real property as two fam |y
dwel lings inviolationof thelocal zoni ng ordi nance (Conp. Ex. 6).
The guilty pleas resultedintheinpositionof four, $100.00 fi nes,
whi ch were paid by Century 21 (Conp. Ex. 3 and 7, Resp. Ex. B).

The char ges arose out of transacti ons i n whi ch Carubi a, a real
estat e sal esperson licensedin associationwth Century 21 under the
name Val asi a G al abouki s (Conp. Ex. 2), arranged for therental to
Carol Van Ostrand and Larry Aufiero of certain apartnments owned by
Kennet h R. Nodal ny, for which Century 21 was paid a comm ssi on of
$750. 00 by t he Nassau County Depart ment of Social Services. |n Mrch,
1991 Seni or License Investigator WlliamZull o met wi th Schi ndel, who
expressed the intention of not returning the conm ssion.

Prior toarrangingtherental s the respondents nmade no efforts to
det er mi ne whet her the apartnents were in conpliance wth the zoning
ordi nance. There is no evidence onthe record, however, that they had
any reason to believe that the apartnents were illegal.

OPI NI ON

|- Asthe party whichinitiatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, the truth of the charges
containedinthe conplaint. State Adm nistrative Procedure Act ( SAPA),
8306[ 1] . Substantial evidence is that which areasonabl e m nd coul d
accept as supporting aconclusionor ultimate fact. Gay v Adduci, 73
N.Y.2d 741, 536 N. Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimate fact may be extracted reasonabl y--probatively
and logically.” City of Utica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S. 2d 365, 366
(1983)(citations omtted).
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I'1- Conduct by alicensed real estate broker which has the effect
of violating or which encourages violation of |ocal zoning and
occupancy regul ati ons has, on several occasi ons, been heldto be a
denonstrati on of untrustworthiness and i nconpetency. Departnent of
State v Del za B. Smth, 150 DOS 80, conf'd. sub nomSnm th v Pat erson,
88 A.D.2d 917, 450 N. Y. S. 2d 577 (1982); D vision of Licensing Services
v_Rabi zadeh, 27 DOS 92; Division of Licensing Servicesv J.R Valino
Your Realty Co., Inc., 19 DOS 90; Divisionof Licensing Services v
Frank Del|l' Accio, Jr., 15 DOS 88. However, in order to support a
charge of such m sconduct the conpl ai nant nust establish that the
br oker knew or shoul d have known of theillegality of the occupancy
Di vi sion of Licensing Services v Zuckerman, 151 DOS 92, or at | east
act ed wi t hout nmaki ng necessary inquiriesinasituationinwhichhe or
she shoul d have suspected that the occupancy m ght be unl awful .
Division of Licensing Services v Parenti, 94 DOS 93.

Inthis case, while the conpl ai nant has established that the
rental s were unlawful, it failedto prove that the respondents had the
necessary know edge, or failed to take what woul d have been in the
ci rcunst ances reasonabl e steps to obtai n such know edge, so as to be
bl ameabl e for effectuating unlawful rentals. 1?2

I11- Century 21 recei ved a conm ssi on of $750. 00 for brokeringthe
rental of an apartment. Inplicit in the agreenent to pay such a
comm ssion was the condition that the rental be |l awful and that,
therefore, the tenants would be able to remain in occupancy. The
rental agreenent enteredinto by thetenants, thelandl ord, and Century
21' s sal esperson provided for the entering into of arental of one
year, inreturn for which Century 21 woul d recei ve the conm ssi on.
Since the rental was unl awful and, therefore, not enforceable, A L.
Cor bi n, Corbinon Contracts 81343 (1952), the comm ssi on was unear ned.

1 This is not to be read as an endorsenent of the respondents'’
avowed practi ce of not concerning thenselveswiththelegality of an
occupancy where t he apartnent rented occupies only the first floor of
a house. If abroker isawarethat ina particul ar areathe houses are
zoned for one fam |y occupancy (a fact not establishedinthis case),
t hat broker may not cl ose his or her eyes tothe fact that i nthe house
inwhichtherental is being made there are nore fl oors than just the
one the rental of which the broker is arranging, and nust nmake
reasonabl e i nqui ri es to determ ne what use i s bei ng nade of the ot her
floors. Division of Licensing Services v Parenti, supra.

21t shoul d be noted that the guilty pleas which were enteredto
t he char ges of zoning vi ol ati ons where, whil e entered by Schindel in
his capacity as a corporate officer, the pleas of only Century 21
Mari don Real ty of NewHyde Park, Inc., whichis not arespondent in
t hi s proceedi ng, and that there is no evidence of any guilty pl eas or
ot her convictions of any of the nanmed respondents.
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Schindel testified, inassertinganaffirmative defensetothe
charge of failing to refund the conm ssion, that the payor, the
Depart ment of Soci al Services, didnot want the comm ssion returned.
No ot her evidence was offered by the respondents to support that
position, and | find Schindel's self servingtestinony to beinsuffi-
cient to support a contention so lacking in credibility.

Areal estate broker acts i nproperly when he or she retains an
unear ned conm ssion. Departnent of State v Medina, 73 DOS 86; Depart -
nment of State v Lincoln, 32 DOS 86. That proposition clearly derives
fromReal Property Law (RPL) 8442-c, which allows for the inposition
upon a broker of liability for acts of which the broker was not aware
at the time of their conm ssion, solong as the broker retains the
financi al benefits of those acts after becom ng aware of them It is
supported by the holdings of the courts that where a broker or
sal esperson has recei ved noney to whi ch he or sheis not entitled, the
br oker may be required toreturnthe noney, together withinterest, as
a condition of retention of his or her |icense. Kostika v Cuono, 41
N.Y.2d 673, 394 N. Y. S. 2d 862 (1977); Zelik v Secretary of State, 168
AD2d 215, 562 NYS2d 101 (1990); Edel stein v Departnment of State, 16
A.D.2d 764, 227 N.Y.S.2d 987 (1962).°3

| nasnmuch as areal estate broker is obligatedto supervisethe
activities of the corporation whichhe or sheislicensedtorepresent,
RPL 88441 and 441-b[ 2], D vision of Licensing Services v Shul kin, 4 DOS
90, Jacob and Schi ndel can and shoul d be hel d responsi bl e for Century
21's retention of the unearned comm ssion.

| V- The respondents have noved for di sm ssal of the conpl ai nt
based on an al | eged vi ol ati on of (SAPA) 8301[ 1], whi ch provi des t hat
"(i)n an adjudi catory proceeding all parties shall be afforded an
opportunity for a hearing withinreasonabletinme,” arequirenent which
i's mandatory, not discretionary. Maxwell v Comm ssi oner of Mbtor
Vehicles, 109 M sc. 2d 62, 437 NYS2d 554 (Suprene Ct. Erie County,
1981).

In order to show that a hearing has not been held within a
reasonabl e ti me, the respondents nust show substantial prejudice
ari sing out of the delay. Correal e v Passi dono, 120 AD2d 525, 501 NyS2d
724 (1986); Geary v Comir of Mdtor Vehicles, 92 AD2d 38, 459 NYS2d 494
(1983); cf. Eich v Shaffer, 136 AD2d 701, 523 NYS2d 902 (1988). Such
a showi ng can be made with a denonstrati on by the respondents t hat
their ability to present defense witnesses wth a clear and detail ed
recol l ection of the events has been hanpered by the delay. Waliav
Axelrod, 120 M sc. 2d 104, 465 NYS2d 443 (Suprenme Ct. Erie County,

3Inthis particular case, arequirenent the respondents returnthe
noney nowi s not justified, i nasnuch as the evi dence only establishes
that it was paidto Century 21 Mari don Real ty of New Hyde Park, Inc.,
and does not establishthat it ever canme into the personal possession
of the respondents.
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1983). However, the respondent nust showthat the del ay significantly
and i rrepar abl y handi capped hi mi n preparing a def ense. Reid v Axel rod,
164 AD2d 973, 559 NYS2d 417 (1990); Gllette v NYS Liquor Authority,
149 AD2d 927, 540 NYS2d 61 (1989).

The conpl ai nant first | earned of this matter i n 1989, and appears
t o have concluded its investigationin Cctober, 1991, approxi mately
sevent een nont hs before t he conpl ai nt was served. The respondents,
however, have fail ed to denonstrate that t hey have be prejudi ced in any
way by the delay. Onthe soleissue onwhichl havefoundliability,
t he retenti on of an unearned comm ssi on, there has been no represent a-
tion or showing that, were it not for the passage of tinme, the
respondent s woul d have had rel evant docunents or woul d have been abl e
to present clearer testinony.* Tothe contrary, while on ot her issues
Schindel's recollection was often i nconplete and faulty, he was
absolutely clear onthe failuretorefundthe comm ssion after entering
the guilty pleas on behalf of the corporation.

CONCLUSI ONS OF LAW

1) The conpl ai nant has failed to prove by substanti al evidence
t hat the respondents negotiated the rental of real property in
violation of al ocal zoning ordi nance either knowi ngly or as aresult
aninmproper failuretoinquire. Accordingly, the charges that they
improperly pronoted the rental illegal apartnents shoul d be di sm ssed.
SAPA 8306 1] .

2) By failing to have the corporation of which they were
representative brokers refund t he $750. 00 conmi ssion after adnittingto
itsguilt by enteringguilty pleas to the charges of zoni ng viol ations,
Jacob and Schi ndel became guilty of retaining an unear ned conmi ssi on,
t hereby denonstrating inconpetency as real estate brokers.

3) Inasnmuch as there i s no evidence onthe record to showt hat
Century 21 Maridon Realty of Franklin Square, Inc. was in any way
i nvol ved inthe subject matter of this proceeding, the charges agai nst
it should be dism ssed. SAPA 8306[1].

4) The respondents have failed to establish that they were
prejudi ced by the delay in the bringing of this proceeding, and,
therefore, their notionto dism ss by reason of such del ay shoul d be
and is deni ed.

41 have not consi dered the representati ons nade by M. Gol dsonin
his letter of October 20, 1993 which was witten in responseto M.
Nej ane' s affidavit i noppositiontothe respondents’ notionto di sm ss.
VWi | e during the heari ng M. Nej ane had sought and been grant ed | eave
tosubmt the affidavit, M. Gol dson never sought, and t heref ore was
not granted, leave toreply. Richards v Steven Lincol n- Mercury, Suprene
Court, Kings County, NYLJ 9/14/93, p.24.
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DETERM NATI ON

VWHEREFCRE, | T | S HEREBY DETERM NED THAT Lorr ai ne Jacob and M chael
B. Schi ndel have denonstrated i nconpetency as real estate brokers, and
accordi ngly, pursuant to Real Property Law 8441-c, they shall each pay
fines of $750.00 to t he Departnent of State on or before Decenber 31,
1993, and upon failuretopay thefines all |icensesissuedtothemas
real estate brokers shall be suspended for a period of one nont h,
comrenci ng on January 1, 1994 and term nati ng on January 31, 1994, and

| T1S FURTHER DETERM NED THAT t he char ges her ei n agai nst Century
21 Maridon Realty of Franklin Square, Inc. are dism ssed.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



