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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

DONALD KI NGSLEY,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on April 28, 1993 at t he New York
State O fice Buildinglocated at 333 E. Washi ngton Street, Syracuse,
New Yor k.

The respondent, of 248 Main Street, Oneida, New York 13421,
havi ng been advi sed of his right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COVPLAI NT
The conpl ai nt al | eges t hat the respondent vi ol ated Real Property
Law (RPL) 8443 by failingto conplete the required agency di scl osure
formfor a prospective buyer.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail on Novenber 30, 1992 ( Conp.
Ex. 1).

2) The respondent is duly |licensed as areal estate broker d/ b/a
Don Kingsl ey Real Estate.

3) On March 20, 1992 Evan DuChene, a real estate sal esperson
associ ated with t he respondent, obtained the signature of a potenti al
buyer of real property (arelative of his) on areal estate agency
di scl osure form and on March 29, 1992 he obt ai ned t he si gnature of the
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pot enti al co-buyer. The places provided for DuChene' s nane and for him
to check of f whet her he was acti ng as agent of the seller or as agent

of the buyer were | eft bl ank by hi m(Conp. Ex.2). The respondent, who
had no know edge of DuChene's om ssions at the tinme that they occurred,

had previously instructed all of the sal espersons associ ated with him
on t he proper use of theform Until being contacted by t he conpl ai n-

ant's investigator, the respondent was unaware of DuChene's failureto
conplete the form and the record is devoid of any evidence that

respondent recei ved or retai ned any benefits, profits or proceeds of

the transacti on.

OPI NI ON

|- Solong as theissue has beenfully litigated by the parties,
and is closely enoughrelatedtothe stated charges that thereis no
surpriseor prejudicetothe respondent, the pl eadi ngs may be anended
to conformto t he proof and enconpass a charge whi ch was not statedin
the conplaint. This my be done even wi t hout a formal notion being
made by t he conpl ai nant. Hel nan v D xon, 71 M sc. 2d 1057, 338 NYS2d 139
(Civil Ct. NY County, 1972). Inruling onthe notion, the tribunal
must determ ne that had the charge i n questi on been stated in the
conpl ai nt no addi ti onal evi dence woul d have been forthcomng. Tollinyv
El |l eby, 77 M sc.2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974).
What i s essential isthat the"matters were raisedinthe proof, were
actually litigated by the parties and were within the broad franework
of the original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NyS2d
36, 46 (Suprene Ct. Monroe County, 1977), nod. on ot her grnds. 64 AD2d
130, 409 NyS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

Inthis case, although the conpl ai nt all eged that t he respondent
hi msel f failedto conpletethe disclosure form the evidence estab-
i shed that the failure was DuChene's. That is, however, rel ated
cl osely enough to the charges, that, consideringthe full litigation of
i ssues, and the fact that it woul d appear that the sane evi dence woul d
have been presented by t he respondent had the conplaint referredto
non- conpl eti on of the f ormby DuChene, the conpl ai nt shoul d be amended
toconformto the proof and to allege that the respondent is |iablefor
DuChene's failure to conplete the form

I1- As the party which instigatedthe hearing, the burdenis on
t he conpl ai nant to prove, by substantial evidence, that the respondent
isguilty of the charges. State Adm nistrative Procedure Act ( SAPA),
8306(1). Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultimate fact. Gray v Adduci, 73
N.Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is whether a
conclusion or ultimate fact may be extracted reasonabl y--probatively
and logically." City of Utica Board of Water Supply v New York State
Health Departnment, 96 A. D.2d 710, 465 N.Y.S. 2d 365, 366
(1983)(citations omtted).

I11- RPL 8443, effective January 1, 1992, nandates that a form
entitled"Disclosure Regardi ng Real Estat e Agency Rel ati onshi ps" be
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givento potential sellers and buyers of real property. 914 of that
section sets forth the exact wording of the form Includedinthe
i nformati on whichis requiredto appear onthe formis the nane of the
agent presentingthe formto, inthis case, the buyers, and whet her
t hat agent represents the seller or the buyer. DuChene failed to
include that information onthe form and the respondent readily admts
that the failureto do soconstituted aviolationof the statute (Resp.
Ex. A). The question remins, however, whether the respondent is
i able for DuChene's violation.

A fundanental duty i nposed onreal estate brokers is to supervise
t he conduct of the sal espersons associated with them RPL 8441(d); 19
NYCRR 175. 21; Fri edman v Paterson, 89 AD2d 701, 453 NYS2d 819 (1982),
aff'd. 58 NY2d 727, 458 NYS2d 546. Inlight of that duty real estate
sal espersons are the agents of t he brokers wi th whomt hey are associ -
ated, and not independent contractors, 2 NY Jur2d Agency 89, and
brokers are liable for the acts of their associ ated sal espersons
carried out withinthe scope of their enpl oynent. 3 NY Jur2d Agency
§239.

RPL 8§ 442-c provi des that no viol ati on of any provi sion of RPL
Article 12A by areal estate sal esperson shall be deened to be cause
for the revocati on or suspension of the license of the broker w th whom
t hat sal esperson i s associ at ed unl ess t he broker had actual notice of
the violation or, after havi ng recei ved such noti ce, the broker retains
t he benefits, profits or proceeds of atransacti on wongfully negoti -
ated by the sal esperson. Inthis case, the conplainant hasfailedto
establ i sh by substanti al evidence such know edge at the ti ne of the
violation or that the respondent retained any benefits, profits or
proceeds. However, al though his |icense may not, therefore, be subject
to revocati on or suspension, hestill may be penalized, throughthe
i mpositionof afine, for the msconduct of his sal esperson. Roberts
Real Estate, Inc. v Departnent of State, 80 NY2d 116, 589 NYS2d 392
(1992).

I11- There are several mtigating factors which nust be consi dered
i n deciding what, if any, penalty should be i nposed. First is the
respondent’ s | ack of knowl edge of the viol ati on and hi s apparent good
faith efforts to educate his sal espersons as to their obligations under
the disclosure law. Second is the fact that at the tinme of the
violationthe statute had beenineffect for | ess than three nonths.
Lastlyisthe affidavit swornto by the buyersinwhichthey attest to
the fact that DuChene verbal | y expl ai ned t o t hemand t hey under st ood
t hat he was acting as agent for the seller, (Resp. Ex. B), an i ndi ca-
tion that they were in no way harnmed by the violation.

CONCLUSI ONS OF LAW

By reason of DuChene's failure, while acting as a real estate
sal esperson on behal f of the respondent, to provi de the buyerswith a
fully conpl et ed agency di scl osure statenent, the respondent may be hel d
liable for a violation of RPL 8443.
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DETERM NATI ON

WHEREFORE, | T |I S HEREBY DETERM NED THAT Donal d Ki ngsl ey has
vi ol at ed Real Property Law 8443, and accordi ngly, pursuant to Real
Property Law 8441-c, he is reprimanded therefore.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



