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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

PETER B. KNOBEL,

G LBERT CHARLES BEYLAN, | NC.,
ANDREW P. GRAHAM SHARON BERGH, and
STEVEN SCHLEI DER,

Respondent s.

Pursuant to the designation duly nade by the Hon. Gl S.
Shaffer, Secretary of State, the above noted matter canme on for
heari ng beforethe undersi gned, Roger Schneier, on Novenber 5, 1993
at the office of the Departnent of State | ocated at 270 Br oadway, New
Yor k, New YorKk.

Peter B. Knobel, Glbert Charles Beylan, Inc., and Steven
Schl ei der, having settled the conplaints against themprior to the
heari ng, did not appear. (Schleider was present at the hearing and
testified as a witness for the conplainant).

Andrew P. Graham of 215 West 88th Street, New York, New York
10024, and Sharon Bergh, of 408 Col unbus Avenue, New York, New York
10024, having been advised of their right to be represented by
attorneys, appearedpro se.

The conpl ai nant was represented by Scott NeJane, Esg.

COVPLAI NT

The conpl ai nt, as amended wi thout objection and as relates to
t he remai ni ng respondents, alleges thatBergh entered into a schene
to violate Real Property Law (RPL) 88442 and 442-a and 19 NYCRR
8175.13 by arranging to be paid a comm ssion by a persomther than
the |licensed real estate broker with whom she was |icensed as a real
estate sal esperson, and violated RPL 8442-a by receiving such a
payment, and that G aham viol ated RPL 8441-Db[ 2]by bei ng an officer
of Glbert Charles Beylan, Inc. (GCB), a corporation which was
licensed as a real estate broker, at the same time that he was a
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licensed real estate sal esperson associated with that corporate
br oker.

FI NDI NGS OF FACT

1) Notices of hearing together with a copy of the conpl aint was
served on the respondents by certified mail (Conp. Ex. 1).

2) Grahamis, and at all times hereinafter nmentioned was, duly
licensedas a real estate sal esperson in associationwth real estate
broker Daria M Prochurska, |ocated at 215 West 88th Street, New
York, New York (Conp. Ex. 2). At the sane tine he was Executive Vice
President of GCB, |located at 645 Fifth Avenue, New York, New YorKk.

Berghis duly Iicensed as a real estate sal esperson in associ a-
tion with Hal stead Property Conpany, 408 Col unbus AvenueNew YorKk,
New Yor k. FromJanuary 30, 1989 until July 27, 1990 she was |icensed
as a real estate sal esperson in association with J.I|.Sopher & Co.,
Inc. (Sopher) (Conp. Ex. 2).

3) In April or May 1990 Bergh, acting on behal f ofa potenti al
pur chaser, contacted Schl eider, a real estate broker licensed in his
own nane who was working for GCB, to express interest in an apart nment
for which GCB was the sales agent. They arranged for the custoner
to viewthe apartnent, and on or about June 1, 1990 an agreenent for
t he purchase and sal e of the apartnent was entered into.

At the end of July Schl ei der ended his association w th GCB but,
by agreenent, continued to represent GCB with regards to the sal e of
t he apartnent. At about the same tine Bergh, who had ended her
associ ation with Sopher, asked Schleider if there was any way that
her share of the comm ssion on the sale could be paid directly to
her. She did that because she had not been able to collect from
Sopher a conm ssi on which was due her on another transaction which
had closed after her association with Sopher had ended’, she had
heard t hat sal espersons formerly associ ated with Sopher inits rental
department had experienced sinmlar problens, and she fearedhat if
her share of the comm ssion was first paid to Sopher she woul d not
be able to collect it.

The sal e of the apartnent cl osed on Septenber 13, 1990, at which
time the seller paid a conmm ssion of $16,578.60 in the formof a
check i ssued to GCB (Conp. Ex. 4), which Schleider had delivered to
it. Bergh and Schl ei der both spoke with G aham who was responsibl e
for disbursing the commission to the proper parties, and having
beconme convinced that Bergh was genui nely distressed about her
relationship with Sopher, Schleider convinced Gahamto allow the

! She eventually had to sue Sopher for that conmi ssion,and was
not paiduntil sonetinme after she obtai ned a default judgenent (Resp.
Ex. A).
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di rect paynent to Bergh. Wthout the advance know edge of Sopher
t he paynent was effectuated as follows: G aham agreed to issue a
check to Schleider for theshares of the comm ssion which were due
to Schleider, Bergh and Sopher, with the check to be issued to a
corporation owned by Schleider, and with Schleider to in turn nmake
t he proper disbursenments to Bergh and Sopher; Schleider signed an
agreenent to indemmify GCB and hold it harmiess in the event any
clai ms were nmade on the conm ssion (Conp. Ex. 8); Bergh signed an
agreenent to indemifySchleider's corporation and hold it harm ess
inthe event any clains were against it for the comm ssion (Conp. EX.
9); on Septenber 18, 1990 Graham i ssued a GCB check to Schleider's
corporation in the anount of $14, 195.43 (Conp. Ex. 5), which
i ncluded the total of $8,289.30 which was due to Bergh and Sopher
and on Septenber 24, 1990 Schl eider issued a check in thanount of
$4, 144. 65 to Bergh.

Schl ei der was out of town the next day. On Septenber26, 1990
he received telephone nessages from Geg Young, Sopher's vice
president, and fromits attorney. He tel ephoned Young to tell him
that he had Sopher's share of the conmmssion for him but Young
i nsisted that Sopher receive boththe $4,144. 65 whi ch Schl ei der was
hol ding for it and the sum which had been paid to Bergh, since
according to himBergh was entitled to |l ess than she had received.

On Septenber 27, 1990 Bergh, who had received a telefax
demandi ng the full comm ssion from Young the day before (Resp. EX.
A), gave Schl ei der a cashier's check for $4, 144. 65 payabl e to Sopher
(Conp. Ex. 6), and Schleider delivered that check and another
certifiedcheck in the sane amount to Sopher the same day (Conp. EX.
7).

Eventual |y, Sopher paid Bergh a share of the comm ssion, wth
a 20% deduction nade because she had left its enploy prior to the
cl osi ng.

CPI NI ON

|- As the party which initiated thehearing, the burden is on
the conplainant to prove, by substantial evidence, the truth of
al legations in the conplaint. State Adm nistrative Procedure Act
(SAPA), 8306(1). Substantial evidence is that which a reasonabl e
m nd coul d accept as supporting a conclusion or ultimte fact. Gay
v _Adduci, 73 N Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is
whet her a conclusion or ultimate fact may be extracted reasonabl y--
probatively and logically.” Gty of Uica Board of Water Supply v
New York State Health Departnment, 96 A . D.2d 710, 465 N.Y.S.2d 365,
366 (1983)(citations omtted).

I1- RPL 8442 provides that a real estate broker may not pay any
part of a comm ssion received by himor her to any person for help
in the sale of real property unless the payee is a real estate
sal esperson |icensed in association with the broker or a |icensed
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real estate broker. RPL 8442-a provides that a real estate sal esper-
son may not receive or demand conpensation for the sale of rea

property from any person other than the broker wth whom the
sal esperson is associ at ed. 19 NYCRR 175.13 provides that a rea

estate broker may not give anything of value to a sal esperson
associ ated wi t h anot her broker wi thout the know edge of such broker

The evi dence cl early establishes that Bergh entered into a schene to
vi ol ate those prohibitions. The conplainant has failed however to
show where, under the governing statutes and regul ati ons, absent a
char ge of untrustworthiness or inconpetency (no such charge was nade
agai nst Bergh) the entering into such a scheme is grounds for the
i mposition of disciplinary sanctions.

The evi dence al so establishes that, as charged in the conpl aint,
by accepting the check from Schl ei der, Bergh actually violated RPL
8442-a. Al though that was unlawful, and cannot be excused, it was
per haps understandable. According to her testi mony, which | find
entirely credible, she did not trust Sopher to pay her thevoney to
whi ch she was entitled. Sopher had already failed to pay her for one
transaction, for which paynment she eventually had to bring suit, and
she believed that Sopher had a practice of not paying some of its
sal espersons after they term nated their associations with it. She
needed the money from the comm ssion, feared that she would be
victim zed again, and incorrectly believed that thetatute all owed
her to be paid byany broker. A so mtigating is the fact that she
pai d over the noney to Sopher as soon as a demand was nade on her
and that there is no eV|dence of any harmtahe public having been
caused by her conduct.” Cf. Stowell v Quono, 69 AD2d 9, 417 NyS2d
1008 (1979), aff'd. 52 Ny2d 208, 437 NyS2d 270.

I11- RPL 8441-Db[2] provides that a license as a real estate
sal esperson may not be issued to an officer of a corporation which
is licensed as a real estate broker, and has been interpreted as
applying to the issuance of a license as a sal esperson foithe very
corporation of which the sal esperson is amfficer. Brenner & Lewi s
v Fawcett Publications, 197 M sc. 207, 90 NYS2d 853 (Suprenme C. N. Y.
County, 1949), aff'd. 276 AD 994, 95 NYS2d 598, app. denied 276 AD
1081, 97 NyS2d 186. In view of the statutory requirenent that areal
est at e broker supervi se the brokerage activities of the sal espersons
associated with it (RPL 8441[1][d]), the obvious purpose of that
statute is to avoid the anonaly of a sal esperson corporate officer
beingin a position to supervise his or her own brokerage activities.

The conplainant has proved that G aham was |licensed as a
sal esperson, and that he wasan officer of GCB. However, it has not
proved that he was |icensed as a sal esperson for GCB. It would be
contrary to the clear intent of the statute, and would serve no
apparent purpose of protection of the public, to hold that itwas a

2 No representative of Sopher testified at the hearing, although
a subpoena for such testinony was issued and served.
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violation of the statute for him while an officer of a corporate
real estate broker, to be licensed as a sal esperson wth another
broker at a different address, particularly where there is no
evi dence that he took part in negotiations or engaged in anything
ot her than adm nistrative functions.

CONCLUSI ONS OF LAW

1- By asking for and accepting paynent of a comm ssion by
Schl ei der, Bergh viol ated RPL 8§442-a.

2- The conpl ainant has failed to establish that G ahamvi ol at ed
RPL 8441-Db[ 2].

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Sharon Bergh vi ol at ed
Real Property Law 8442-a, and accordingly, pursuant to Real Property
Law 8441-c, she is reprinmanded therefor, and

| T IS FURTHER DETERM NED THAT t he charge the AndrewP. G aham
viol ated Real Property Law 8441-b[2] is dism ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



