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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
Dl VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON
- agai nst -

MARY ANN LANA, LANTHORN REALTY, | NC.
d/ b/ a LANTHORN ANNE STEELE, and
ELANA JACOBI ,

Respondent s.

This matter cane on for hearing before the undersigned, Roger
Schneier, on May 26 and July 20, 1995 at the office of the
Department of State |ocated at 270 Broadway, New York, New YorKk.

Mary Ann Lana and Lanthorn Realty, Inc., of 2743 Shore Road,
Merrick, New York 11566, were represented by John G Poli, 111,
Esq., Raskin, Haas & Poli, 34 Dewey Street, Huntington, New York
11743.

El ana Jacobi, of Coldwell Banker Dennis Brown Realty, 1982
Br oadway, Wodnere, New York 11516, was represented by Edward J.
Wl f, Esq., 300 Motor Parkway, Hauppauge, New York 11788.

The conplainant was represented by Assistant Litigation
Counsel Scott NeJdane, Esq.

COVPLAI NT

The conpl aint alleges that Jacobi, at the time a real estate
sal esperson associated wth Lanthorn Realty, Inc. (hereinafter
"Lanthorn"), wongfully told potential purchasers of property that
the seller (her and Lanthorn's principal), would accept about
$100, 000.00 less than his asking price; that Lana disobeyed the
seller's instructions to informthe potential purchasers that he
wi shed to negotiate directly with them that Lana lied to her
pur chaser when she told himthat she had i nfornmed t he purchasers of
his wish to negotiate directly and that they were not confortable
wi th such negotiations; that when the potential purchasers told
Lana that they wished to negotiate directly with the seller she
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told themthat all contacts had to be through her, and she failed
toinformthe seller of the purchasers' w shes; that when Lana and
the potential purchasers entered into an agreenment for Lanthorn to
act as the potential purchasers in the sale of their property they
becanme double agents representing both parties to a nutually
dependent transaction; and that by reason thereof all the
respondents breached their fiduciary duties and denonstrated
untrustworthiness and/or inconpetence, and Lana and Lanthorn
engaged in fraud or a fraudul ent practi ce.

MOT1 ON

Prior to the hearing M. Poli noved to stay the proceedi ngs
pending the outcome of a prior civil action involving the sane
transactions. That notion was denied. The civil action involves
a claim by Lanthorn for a commssion, that is, a question of
contract law, while this proceeding involves allegations of
m sconduct brought pursuant to the provisions of Real Property Law
(RPL) Article 12A, a licensing statute. Therefore, a finding by
the Court in favor of the respondents woul d not be dispositive of
the issues before, or binding on, this tribunal. Depart nent of
State v Fitzsinons (1972), conf'd. sub nomFitzsinons v Depart nent
of State, 40 AD2d 843, 337 NYS2d 499 (1972).°

FI NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaint,
and a subsequent anended conpl aint, were served on the respondents
by certified mail (State's Ex. 1 and 2).

2) Since May 5, 1993 Mary Ann Lana has been duly |icensed as
a real estate broker in association with Prudential Long Island
Realty |l ocated at 2314 Merrick Road, Merrick, New York 11566. From
August 18, 1989 until My 25, 1993 she was also |licensed as a real
estate broker representing Lanthorn Realty, Inc. d/b/a Lanthorn
Anne Steele at 1844 Merrick Road, Merrick, New York 11566 (State's
Ex. 3).

From April 28, 1990 until Decenber 10, 1990, and from May 14,
1992 until May 16, 1993, El ana Jacobi was |icensed as a real estate
sal esperson in association wth Lanthorn. She is currently
licensed as a real estate broker in association with Dennis Brown
Real ty Associates, Inc. d/b/a Coldwel| Banker Dennis Brown Realty
at 1082 Broadway, Wodnere, New York 11516 (State's Ex. 3).

' 1t should be noted that since the Departnent of State is
neither a party to the law suit nor in privity with a party, it
cannot be affected to any collateral estoppel or res judicata
effect arising out of it. 73 NY Jur2d, Judgenents, 8397.
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3) On or about April 19, 1992 Craig and Moni ca Parker entered
into a listing agreenent with Lanthorn for the sale of their house
| ocat ed at 2291 Shore Road, Merrick, New York, with an asking price
of $649, 000. 00 and an expiration date of Decenmber 31, 1992 (State's
Ex. 4). The listing was renewed on January 10, 1993, with an
asking price of $589, 000.00 and an expiration date of February 28,
1993, and on February 7, 1993 the expiration dated was extended to
April 30, 1993 (State's Ex. 5).?

4) Inlate March, 1993, Jacobi showed the house to Donna Kent,
a potential purchaser who had al ready seen the house and wi shed to
see it again. Then, during the last week of the nonth Jacobi
presented M. Parker with an offer from Donna and Andrew Kent to
purchase the house for $450, 000. 00. Unbeknownst to M. Parker,
Jacobi had told the Kents that she believed that they woul d be abl e
to purchase the house for around $500,000.00. He responded that
the of fer of $450,000.00 was too low, and that he needed to get
about $560, 000. 00. Jacobi answered that he should drop his price
by $60, 000. 00 (whi ch woul d have placed it at $529, 000. 00), that the
Kents were good, financially responsible buyers, and appear ed upset
by M. Parker's response to the offer.

M. Parker refused to nake a $60, 000. 00 reduction, but told
Jacobi that, since she had been dealing with the buyers, he would
rely on her to make a counter offer of between $540, 000.00 and
$560, 000. 00.

A few days |l ater M. Parker got a tel ephone call from Jacobi,
who told himthat the Kents had raised their offer to $475, 000. 00.
He rejected that offer.

Several days |later Jacobi again tel ephoned the Parkers and

told them that she would like to cone over with still another
of fer. However, it was Lana who went to the Parker honme and
presented themwith an offer of $490,000.00 fromthe Kents. M.
Parker told Lana that the offer was still |ow, and asked her if

they could get it increased. Lana responded that she thought that
was as high as the Kents would go. M. Parker then told Lana that
he wanted to negotiate further.

The evidence is equivocal as to whether M. Parker told Lana
that he would like to negotiate directly with Ms. Kent, as he
contends, or asked Ms. Lana for her advice as to whether it would
be productive for himto engage in such negotiations, to which she
responded that she thought not, as she contends. It is also
uncl ear as to whether Ms. Kent ever specifically requested to talk
directly with M. Parker.

> The Parkers had previously listed the house with Lanthorn on
January 4, 1991, with an asking price of $679, 000.00. That listing
expired on April 7, 1992 (Resp. Ex. B)
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Two or three days |later M. Parker spoke with Lana, who told
him that she had spoken with the Kents, and that they had raised
their offer to $500, 000.00. He asked her if she thought that they
woul d go any higher. She replied that she didn't think so, but
woul d do her best. He said that if she needed to she could offer to
split the difference in order to get an offer of $512,500.00. He
went on to say that before a final offer was nade they woul d have
to di scuss commi ssions. Lana replied that she could not do that at
the tinme, but assured himthat conm ssions woul d not get in the way
of closing the transaction.

Utimately, Lana presented an offer of $510,000.00 fromthe
Kents, which was their absolute limt, and the Parkers accepted the
offer on April 9, 1993 (State's Ex. 6). In return, Lana agreed to
accept a conmi ssion of $12,500. 00.

5) The Kent's had entered into a listing agreenment wth
Lanthorne for the sale of their house on March 28, 1993 (State's
Ex. 8), with the understanding that they would be given tine to
sell the house by thensel ves before the listing becane active. It
was submitted to the nultiple listing service by a secretary who,
inerror, prematurely entered the listing into a conputer. No work
was done on the listing, and it was cancelled on April 3, 1993
(Resp. EX. A). M. Parker was unaware of the listing prior to his
conversation with Ms. Kent.

6) On or about April 21, 1993 the Parkers and M. Kent?
entered into a contract for the purchase and sale of the house for
$510, 000.00. In an attached rider the Parkers agreed to i ndemify
the Kents in the Parkers' dispute with Lanthorn regarding a
conmi ssi on. The Kents did not request that the contract be
contingent on the sale of their hone, and no such provision was
added to the contract (State's Ex. 7). Title subsequently cl osed
on July 12, 1993.

7) I'n July, 1993 Lanthorn commenced suit against the Parkers
seeki ng a $25, 000. 00 commi ssi on.

CPI NI ON

|- As the party which initiated the proceedi ngs, the burden is
on the conpl ainant to prove, by substantial evidence, the truth of
the allegations in the conplaint. State Administrative Procedure
Act (SAPA), 8306[1]. Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusion or ultimate
fact. Gay v Adduci, 73 N Y.2d 741, 536 N. Y.S.2d 40 (1988). "The
guestion...is whether a conclusion or ultinmate fact may be
extracted reasonably--probatively and logically.” Cty of Uica

® M. Kent was not a party to the final contract.
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Board of Water Supply v New York State Health Departnent, 96 A D.2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

- So long as the issue has been fully litigated by the
parties, and is closely enough related to the stated charges that
there is no surprise or prejudice to the respondent, the pleadings
may be amended to conformto the proof and enconpass a charge which
was not stated in the conplaint. This nay be done even w thout a
formal notion being nmade by the conplainant. Helman v Di xon, 71
M sc. 2d 1057, 338 NYS2d 139 (Givil C. NY County, 1972). In ruling
on the notion, the tribunal nust determne that had the charge in
guestion been stated in the conplaint no additional evidence would
have been forthcomng. Tollin v Elleby, 77 Msc.2d 708, 354 NYS2d
856 (Civil C. NY County, 1974). \What is essential is that the
"matters were raised in the proof, were actually litigated by the
parties and were wthin the broad framework of the original
pl eadi ngs."” Cooper v Mrin, 91 Msc.2d 302, 398 NyS2d 36, 46
(Supreme Ct. Mnroe County, 1977), nod. on other grnds. 64 AD2d
130, 409 NYS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

The conpl aint all eges that Jacobi, w thout the authorization
of M. Parker, told the Kents that the property woul d probably sell
for $480, 000. 00 to $490, 000. 00, or about $100, 000.00 | ess than the
asking price. The evidence establishes that she told themthat the
house would probably sell for around $500,000.00, or around
$89,000.00 less than the asking price. The issue was fully
litigated, and the conplaint should be, and is, anended to conform
to this mnor deviation in the proof.

I11- In attenpting to arrange the sale of the Parker property
Jacobi becane their agent. The relationship of agent and pri nci pal
is fiduciary in nature, "...founded on trust or confidence reposed
by one person in the integrity and fidelity of another."” Mbil Gl
Corp. v Rubenfeld, 72 Msc.2d 392, 339 NYS2d 623, 632 (Gvil C.
Queens County, 1972). Included in the fundanmental duties of such
a fiduciary are the obligations to act solely for the benefit of
the principal inall matters connected with the agency, Restatenent
(Second) of Agency, 8387, and not to disclose confidential
information to the injury of her principal, Restatenent (Second) of
Agency, 8395. Such duties are inposed upon real estate |licensees
by |i cense | aw, rul es and regul ati ons, contract |aw, the principals
of the law of agency, and tort law L.A Gant Realty, Inc. v
Cuonpb, 58 AD2d 251, 396 NYS2d 524 (1977). The object of these
rigorous standards of performance is to secure fidelity fromthe
agent to the principal and to insure the transaction of the
busi ness of the agency to the best advantage of the principal.
Departnent of State v Short Term Housing, 31 DOS 90, conf'd. sub
nom Short Term Housing v Departnment of State, 176 AD 2d 619, 575
NYS2d 61 (1991); Departnent of State v Goldstein, 7 DOS 87, conf'd.
Sub nom Goldstein v Departnment of State, 144 AD2d 463, 533 NYS2d
1002 (1988).
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When Jacobi told Ms. Kent that the Parkers were anxious to
sell, and that they could probably purchase the property for around
$500, 000. 00, she breached her duties of confidentiality and of
acting solely in the interests of her principals. The effect of
those statenents could very well have lead the Kents to believe
that they could take the position that $510, 000. 00 was their final
offer with confidence that the Parkers, who had originally sought
$679, 000. 00, would have to accept an offer which was $89, 000. 00
| ess than what they were then seeking.

The respondents offered no explanation for Jacobi's conduct,
and it would be inproper for the tribunal to specul ate on what her
notivation m ght have been. Accordingly, it is not possible to
find any factors mtigating the seriousness of this fundanenta
breach of fiduciary duties.

| V- Pursuant to RPL 8442-c, a real estate broker may be held
liable for the m sconduct of an associ ated sal esperson only where
it appears that the broker had actual know edge of the violation
or, having subsequently been placed on notice of such violation,
retains the benefits, profits or proceeds of that m sconduct.
There is no evidence in this proceedi ng upon which such liability
on the part of Lana or Lanthorn can be predicated.

V- On March 28, 1993 Lanthorn entered into an agreenment with
t he Kents, pursuant to which it would represent themin the sal e of
their home. The conplainant alleges that at that point Lana and
Lanthorn becane double agents representing both parties to a
mutual |y dependent transaction. That charge fails for two
reasons: The agency never actually canme into existence, since it
was cancel led prior to its planned effective date, and, since there
is no evidence that the Kents needed to sell their house prior to
pur chasi ng the Parkers' house, there is no proof that there was a
nmut ual | y dependent transacti on.

CONCLUSI ONS OF LAW

1) By telling Ms. Kent that the Parkers were anxious to sell,
and that should could probably purchase their house for
substantially less than the asking price, Jacobi breached her
fiduciary duties of loyalty and confidentiality, and denonstrated
untrustworthiness and i nconpetency as a real estate sal esperson.

2) Inasmuch as the conplainant failed to establish that Lana
and Lant horn had actual know edge of Jacobi's m sconduct, or that
havi ng been pl aced on notice of such m sconduct they retained the
benefits, profits or proceeds of that m sconduct, they cannot be
hel d responsi ble for that m sconduct.

3) The conpl ainant failed to establish: that Lana and Lant horn
di sobeyed M. Parker's instructions to inform Ms. Kent that he
wi shed to negotiated directly with her; that Lana lied to M.
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Par ker about whether Ms. Kent w shed to negotiate directly with
him that Lana wongfully told M. Kent that she could not
negotiate directly with M. Parker; or that Lana and Lanthorn
i nproperly becanme double agents in a nutually dependent
transacti on.

DETERM NATI ON

VWHEREFORE, |IT IS HEREBY DETERM NED THAT ElI ana Jacobi has
denonstrat ed untrustworthi ness and i nconpetency and, accordingly,
pursuant to Real Property Law 8441-c, her license as a real estate
broker is suspended for a period of two nonths, conmmrencing on
Cctober 1, 1995 and term nating on Novenber 30, 1995, both dates
i nclusive, and

| T 1S FURTHER DETERM NED THAT t he charges herein agai nst Mary
Ann Lana and Lanthorn Realty, Inc. are dism ssed.

These are ny findings of fact together with ny opinion and
conclusions of |aw | recomend the approval of this
det erm nat i on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



