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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

THOVAS L. LAWSON,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on March 10, 1993 at the office of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

The respondent, of Box 3046, Main Street, Bridgehanpton, New York
11932, an attorney at | aw, having been advised of his right to be
represented by counsel, appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIlliam
Schm tz.

COVPLAI NTS

The conplaintsinthe matter all ege that the respondent failedto
furni shinformation concerning his real estate brokerage busi ness upon
request of a representative of the Secretary of State; failed to
conspi cuousl y di splay his real estate broker's |icense at his princi pal
pl ace of business; failedtofile achange of associ ati on application
for asalespersoninatinely manner; operated an unlicensed branch
officeuntil on or about August 12, 1992 at an address i n Sag Har bor,
New Yor k; and operated a real estate brokerage busi ness under an
unl i censed trade nane.

El NDI NGS OF FACT

1) Notice of hearing together with a copi es of the conpl ai nts was
served on the respondent by certified mail (Conp. Ex. 1).

2) The respondent is currently licensed as areal estate broker
in hisindividual name with a main of fi ce at box 3046, Main Street,
Bri dgehanpt on, New York, and with a branch office at box 2767 Main
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Street, Sag Harbor, New York, his home (Conp. Ex. 2). However, asto
t he | ocati ons of his main and branch of fi ces as of August 12, 1992, the
timeinquestioninthe conplaint, the evidenceis conflicting. Wile
a handwitten |icense search, used for the purposes of taking official
noti ce of the records of Departnent of State, indicates that onthat
date the main of fi ce was | ocat ed i n Bri dgehanpton, a copy of alicense
certificate (Conp. Ex. 3), indicates that the main office was | ocat ed
in Sag Harbor. Accordingtothe respondent’'s testinony, Sag Har bor was
a branch office.

3) On August 6, 1992 License I nvestigator SamNapol i t ano conduct ed
an i nspection of the respondent's Bri dgehanpton office and observed
t hat the respondent’' s |icense as a real estate broker was not post ed.
The l'i cense (Conp. Ex. 3) was then found, either on or in adesk, by
Hel en Fischetti, a real estate sal esperson associated with the
respondent .

Fi schetti, al though she was wor ki ng as a real estate sal esperson
inassociationwththe respondent, and had been since April, 1992, was
not licensedin associationw ththe respondent. An attenpt tofilea
change of associ ation card dated April 15, 1992 had been nmade, but the
filing had been rejected because the card |istedthe broker's nane as
"Thomas Lawson Real Estate", atrade nane, rather thanjust "Thomas
Lawson", the respondent’s i ndi vi dual name under which he i s and was
i censed (Conp. Ex. 5). Rather than then subm tting a corrected card,
t he respondent deci ded to attenpt to change t he nane on his |icense
(whi ch was unsuccessful apparently because of his subm ssion of a
defective application) andtowait tosubmt achange for Fischetti
until the renewal of her Iicense, which was not due until Novenber 30,
1992.

The problemw th t he trade nane on t he change card resul ted from
the fact that the respondent was al ready doi ng busi ness under the
unli censed assunmed name (Conp. Ex. 7, Resp. Ex. A).

4) During his August 6, 1992 i nspecti on I nvestigator Napolitano
asked Fi schetti to showhi mcopi es of the di scl osure forns required
pursuant to Real Property Law (RPL) 8443 and of the underlying
docunents fromthe rel evant transacti ons. She di d not show hi mt he
di scl osure docunents, although she may have gi ven hi ma copy of at
| east one | ease (Resp. Ex. A). On a subsequent visit Napolitano again
asked for the docunents, and was then tol d by Fischetti that she had
been instructed by the respondent not to gi ve hi many further docu-
ments. Napolitano then, at alater date, net with t he respondent, who
al so refused t o showhi many docunents until given a conprehensive
writtenrequest listingall of the docunents Napolitano was seeki ng.
Napolitano declined to give the respondent such a witing.

OPI NI ON

|- As the party whichinstitutedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, the truthful ness of the
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charges containedinthe conplaint. State Admnistrative Procedure Act
(SAPA) 8306(1). Substantial evidenceis that which areasonable m nd
coul d accept as supporting a conclusionor ultimte fact. Gay v
Adduci, 73 N.Y.2d 741, 536 N. Y. S. 2d 40 (1988). "The question...is
whet her a conclusion or ulti mate fact may be extract ed reasonabl y- -
probatively andlogically.” City of Wica Board of Water Supply v New
York State Health Departnent, 96 A. D. 2d 710, 465 N. Y. S. 2d 365, 366
(1983)(citations omtted).

The evi dence regardi ng t he charge t hat the respondent operated an
unl i censed branch of fice i n Sag Har bor i s equi vocal and conf usi ng.
There i s no di spute or doubt that the office was | icensed. The only
i ssue rai sed by t he conpl ai nant i s whet her the office had the proper
type of license. Yet dependi ng upon whi ch docunent ati on subm tted by
t he conpl ai nant the tribunal relies, it can be concl uded t hat t he Sag
Har bor office was | i censed as either anmain office or abranch office.
Therefore, the conpl ai nant has failed to prove that the respondent
operated an unlicensed branch office.

I1- RPL 8441-a(4) states:

"The | i cense of areal estate broker shall be
conspi cuousl y di splayed i n his principal place of
busi ness at all tines. Li censes issued for
branch of fi ces shal | be conspi cuously di spl ayed
therein."

The respondent admts, as reported by Napolitano, that his |icense was
not posted in his Bridgehanpton office. Hi s explanation that his
busi ness was new and not yet fully organi zed does not excuse the
violation. Nor isit mtigating, since conpliancewththe statuteis
such a sinple matter.

I11- RPL 8442-b requires that where areal estate sal esperson has
entered into association with a broker, having previously been
associ at ed wi t h anot her broker, the successor broker nust fil e a change
of associationnotificationw th the Departnent of State. Wilethe
respondent initially attenptedto conply withthat statute, the failure
of the filing to be accepted was wholly of his own making.

The respondent, whil e licensed under his individual name, was
doi ng busi ness under an unlicensed trade name, in violation of RPL
88440-a and 441(1), whichrequire that areal estate broker be licensed
in the exact name under which he conducts business. Division of
Li censing Services v Cruz, 8 DOS 93; Di visionof Licensing Services v
Fi shman, 153 DOS 92; Di vi si on of Licensing Services v Sel kin, 47 DOS
92; Divisionof Licensing Services v Tripoli, 96 DOS 91; Di vi si on of
Li censing Services v Prater, 29 DCOS 88; Di vi sion of Licensing Services
v_Lonbardo, 30 DOS 86. It stands to follow that any change of
associ ati on subm tted under the unlicensed name woul d be rej ect ed.
Once t hat happened, the respondent shoul d have i nmedi atel y submtted a
change cont ai ni ng t he correct nanme, and shoul d not have waited for sone
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ot her eventstotranspire. Hsfailuretofileacorrect change card
was a violation of the statute. Division of Licensing Services v
Resource Realty of New York, Inc., 92 DOS 91; Divisionof Licensing
Services v _LoVuol o, 44 DOCS 88.

| V- RPL 8442-e(5) states:

"The secretary of state shall have t he power to
enf orce the provi sions of this article and upon
conpl ai nt of any person, or an his owninitia-
tive, toinvestigate any violation thereof or to
i nvesti gat e t he busi ness, busi ness practices and
busi ness net hods of any person, firmor corpora-
tion applying for or holding alicense as a real
estat e broker or salesman, if inthe opinion of
the secretary of state such investigation is
warrant ed. Each such applicant or |icensee shall
be obl i ged, on request of the secretary of state,
to supply such information as may be required
concerning his or its busi ness, busi ness prac-
ti ces or busi ness net hods, or proposed busi ness
practices or nethods."

Pursuant to RPL 8442-] the Secretary of State has the authority to
del egate to enpl oyees of the Departnent of State the above powers to
conpel a licensee to supply information.

The respondent was asked by Napolitano to show himcertain
docunents. The respondent, however, took it upon hinself to set
conditions for his conpliancew th that | awful request. Wilethis
tri bunal can synpathize wth the respondent's desire to assure that
after suppl yi ng docunent s Napol i t ano woul d not i ssue a suppl enentary
request, thereby causi ng the respondent sone i nconveni ence, the | aw
does not allow the setting of such conditions by a |icensee, the
i mposition of which m ght be used to inpede a | awful investigation.

CONCLUSI ONS OF LAW

1) The conpl ai nant has fail ed to prove by substanti al evi dence
that the respondent has operated an unlicensed branch office.
Accordingly, that charge should be dism ssed. SAPA 8306(1).

2) By failing to conspicuously display his license in his
Bri dgehanpton office, the respondent violated RPL 8441-a(4).

3) By failingtosubmt for filing achange of associ ation form
for Fischetti in the proper form the respondent violated RPL 8442-Db.

4) By conducting his real estate brokerage busi ness under an
unlicensed trade name the respondent violated RPL 88440-a and 441(1).
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5) By failingto showlnvestigator Napolitano the docunents which
Napol i tano asked to see, the respondent violated RPL 8442-e(5).

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Thomas L. Lawson has
viol ated Real Property Law 88441(1), 441-a(4), 442-b, and 442-¢(5), and
accordingly, pursuant to Real Property Law 8441-c, he shall pay afine
of $1, 000.00to the Departnment of State on or before June 30, 1993, and
shoul d he fail to pay the fine then his Iicenses as a real estate
br oker shal | be suspended for a peri od of one nonth, comenci ng on July
1, 1993 and term nating on July 31, 1993.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



