214 DOS 97

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

CHRI STOPHER H. LAYMON, JR. d/b/a
PERFORMANCE PLUS REAL ESTATE SERVI CES,

Respondent .

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on June 12, 1997 at the office of the
Departnment of State |located at 270 Broadway, New York, New York.

The respondent, of 610 Whod Street, Mamaroneck, New York 10543,
havi ng been advised of his right to be represented by an attorney,
chose to represent hinself.

The conpl ai nant was represented by Litigation Counsel Laurence
J. Soronen, Esq.

COVPLAI NT

The conpl aint alleges that the respondent received vari ous suns
of money which he wongfully failed to place in escrow, that he
convertedthat noney to his own use, that he issued refund checks for
t hat of nmoney which checks were dishonored because of insufficient
funds, that the respondent has failed to satisfy judgenents obtai ned
agai nst himfor some of those suns, and that he i ssued a check to the
Departnment of State for the renewal of his |icense which check was
di shonored for insufficient funds.

FI NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conplaint was
served on the respondent bycertified nmail delivered on May 2, 1997
(State's Ex. 1).

2) At all tinmes hereinafter nmentioned the respondent was duly
licensed as a real estate broker. Hi s license under therade name
"Performance Pl us Real Estate Services," which was renewed on August
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9, 1996, was cancel | ed by t he conpl ai nant on January 13, 1997 because
t he check for his renewal fee was di shonored by his bank (State's Ex.
1[A]). As of the date of the hearing he had not paid the renewal fee
and had surrendered his license certificate, but he had not
surrendered his pocket card.

3) At all times hereinafter nentioned the respondent did not
have an escrow account and deposited all funds received in the
operation of his real estate brokerage business in his operating
account .

4) On February 3, 1996 t he respondent showed Ann L. Filiault an
apartnent which was available for rental in aooperative building.
She told himthat she had to be out of her current apartnenby the
m ddl e of March, and that she would need to nove as close to March
1st as possible. He told her that it would take approxi mtely two
weeks for her to be approved to rent the apartnent.

On February 14, 1996 Ms. Filiault viewed the apartnent again,
and told the respondent that she would have to be out of her
apartnent a coupl e of days before March 15th. The next day she spoke
wi th himagain, and told himthat she would take the apartnent. He
requested, and received from her, a check for $1,200 for his
conmi ssi on, and a check for $1, 200 payabl e to the apartment owner for
a security deposit. He told her that the security deposit woul d not
be cashed until she took possessionof the apartnment, and that her
application woul d be expedited.

On February 23, 1996 M. Filiault returned a conpleted
appl i cati on package to the respondent along wi th a $500 check payabl e
to the apartnment owner for a noving deposit. She gave the respondent
tentative noving dates of March 8, 11, and 12.

On February 27, 1996 the respondent tel ephoned Ms. Filiault and
request ed additional i nformati on, whi ch she supplied on that and the
next day.

On March 2, 1996 Ms. Filiault returned to the respondent a
si gned copy of the | easewhich he had given to her. The |ease had
not yet been signed by the apartment owner. During the next week she
| earned that the co-op board had not yet approved her tenancy, and
that it was unsure when and if her tenancy would be approved
Accordi ngly, she decided to rent anot her apartnent el sewhere, and so
i nformed t he respondent.

Ms. Filiault placed a stop paynent order on the security check,
but found that it had been deposited by the respondent in his own
operating account on March 1, 1996. She then spoke with the
management conpany for the co-op to request the return of the nmoving
deposit, and was told that because it had received a checkromthe
respondent it was to himit would be returned, and that she woul d
have to look to him for a refund. In fact, the respondent had
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deposited that check in his operating account on March 5, 1996
(State's Ex. 2).

Ms. Filiault asked the respondent for the return of all the
noni es whi ch she had given him and he has expressed a wllingness
to make such a refund. As of the date of the hearing, however, he
had not done so.

5) In April of 1996 Marsha Rencher spoke with respondent's
enpl oyee Donna D Agostino about renting an apartnent. An apart ment
whi ch net Ms. Rencher's requirenments was eventual |y | ocated, and, at
Ms. D Agostino's request, on April 21, 1996 she gave her a check for
$1, 500. 00 as payment of the respondent's comm ssion. However, M.
Rencher told Ms. D Agostino that there were insufficient funds in her
account, and Ms. D Agostino assured herthat the check woul d not be
cashed until the deal was finalized. However, the respondent
deposited the check in his operating account and it was di shonored.
The respondent asked Ms. Rencher for a new check because, he said,
he did not want to re-deposit the old one. M. Rencher conplied, and
t he respondent proceeded to deposit both checks, and both checks
cleared (State's Ex. 3).

The respondent agreed to refund $1,500.00 to Ms. Rencher and
gave her two checks, bothof which were di shonored for insufficient
funds (State's Ex. 3). She then sued himin Wiite Plains Small
Clains Court and obtained a default judgenent of $1,229.33 (State's
Ex. 1[B]). That judgenent has only been partially satisfied.

6) On or about May 15, 1996 Bobby Jo Mrey was shown an
apartnent by the respondent, and on May 20, 1996 she gave him two
checks for $1,200.00 each, one for security and the second for the
respondent’'s comm ssion. The respondent told her that if she was
unabl e to take the apartnent the conm ssion would be refunded.

Shortly thereafter Ms. Morey realized that she woul d be unabl e
to take the apartnment and attenpted to contact the respondent to
request a refund of the comm ssion. After nunerous attenpts she was
abl e to do so, and the respondent gave her a check dated July 1, 1996
for $1, 200.00. Ms. Morey waited until that date to deposit the
check, but when she did so it was dishonored due to insufficient
funds (State's Ex. 4). As of the date of the hearing Ms. Mrey's
nmoney had not been refunded.

7) On February 6, 1996, with the help of Donna D Agostino,
Patricia Cerchiara entered into an agreenent to rent an apartnent in
Port Chester, New York. Before she took possession the landlord told
her that he had m srepresented that the apartnment was soundproof,
rel eased her fromthe rental, andreturned to her the nonies which
he had received for the rental. M. Cerchiara then requested the
return of the $500. 00 brokerage conm ssion which she had paid to the
respondent and, when he failed to conply with that request, she sued
himin Wite Plains Small dains Court. On Novenber 15, 1996, after
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arbitration, she was granted a judgenent in the amount of $605.84
(State's Ex. 1[C]). Although he had offered in court toefund the
noney, the respondent voluntarily paid only $200. 00 of the judgenent.
The bal ance was paid after his car was inpounded by the Sheriff's
Depart nment .

8) According to the respondent, he failed to pronptly satisfy
t he judgnents because of a lack of funds to do so.

CPI NI ON

| - The cancel l ation of the respondent’'s |icense for non-paynent
of the renewal feedoes not divest this tribunal of jurisdiction, as
the acts of m sconduct occurred while the respondent was |icensed.
Brookl yn Audit Co., Inc. v Departnent of Taxation and Fi nance, 275
NY 284 (1937); Senise v Corcoran, 146 M sc.2d 598, 552 NYS2d 483
(Supreme & ., NY County 1989). Jurisdiction would, in fact, continue
even had the license expired of its own terns, and the |icense may
still be revoked. Al bert Mendel & Sons, Inc. v NY. State Depart nment
of Agriculture and Markets 90 AD2d 567, 455 NyS2d 867 (1982);Min
Sugar of Montezuma, Inc. v Wckham 37 AD2d 381, 325 NYS2d 858
(1971).

I1- Inthe various transactions involved in this proceeding the
respondent was the agent of Ms. Filiault, Ms. Rencher, Ms. Mrey, and
Ms. Cerchiara, the agencies having been created when he agreed to
assi st themin obtaining apartnments. The relationship of agent and
principal is fiduciary in nature, "...founded on trust or confidence
reposed by one person in the integrity and fidelity of another."
Mobil Q1 Corp. v Rubenfeld, 72 Msc.2d 392, 339 NYS2d 623, 632
(Gvil . Qeens County, 1972). Included in the fundanental duties
of such a fiduciary are good faith and undivided loyalty, and full
and fair disclosure. Such duties are inposed upon real estate
licensees by license law, rules and regul ations, contract |aw, the
principals of the Iaw of agency, and tort law. L.A Gant Realty,
Inc. v Cuono, 58 AD2d 251, 396 NYS2d 524 (1977). The object of these
rigorous standards of performance is to secure fidelity from the
agent to the principal and to insure the transaction of the business
of the agency to the best advantage ofthe principal. Departnent of
State v Short Term Housing, 31 DCS 90, conf'd. sub nom Short Term
Housing v Departnment of State, 176 AD 2d 619, 575 NYS2d 61 (1991);
Department of State v Coldstein, 7 DOS 87, conf'd. Sub nomGCol dstein
v Departnment of State, 144 AD2d 463, 533 NYS2d 1002 (1988). By
m shandling funds received from his principals, failing to nake
refunds when due, and issuing to those principals checks for which
there were insufficient funds in his account, the respondent vi ol at ed
his fiduciary duties and denonstrated untrustworthiness and
i nconpetency as a real estate broker.

I11- Areal estate broker has the fiduciary duty of handling his
or its clients' funds with the utnost scrupul ousness, andmust take
extrene care to assure that the rights of the | awmful owners of those
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funds will not be jeopardi zed. Departnent of State v Mttleberg, 61
DOS 86, conf'd sub nom Mttleberg v Shaffer, 141 A D.2d 645, 529
N. Y. S. 2d 545 (1988)"; Division of Licensing Services v Pellittieri,
77 DOS 92; Division of Licensing Servicesv Tripoli, 96 DO91. That
duty is inplemented through 19 NYCRR 175.1, which forbids the
commi ngling of brokers' and clients'funds and requires that client
funds be nmaintained in a special bank account, which regul ati on was
viol ated by the respondent when he placed the security and noving
deposits in his operating account. The purpose of that regulation
"is to assure that the rights of the | awful owners of escrow funds
are not jeopardized by an agent's m smanagenent of funds entrusted
to the agent's care" Division of Licensing Services v Pozzanghera,
141 DOs 93, 7, and its violation is a denonstration of
untrustwort hi ness and i nconpet ency.

The use by a real estate broker forhis or its own purposes of
noney received from and belonging to other persons warrants the
revocati onof the broker's or sal esperson's |icense. Law ence Bl ack,
Inc. v CQuono, 65 A.D.2d 845, 410 N Y.S 2d 158 (1978), aff'd. 48
N. Y. 2d 774, 423 N. Y.S.2d 920. "The inposition of any |esser penalty
woul d unduly jeopardize the welfare of any persons who mght do
busi ness with the respondents in the future." Division of Licensing
Services v Pellittieri, supra at p. 3.

| V- "The failure to pay a judgenent which has been lawfully
obtained, without a showing that he is unable to do so, is a
denonstration of wuntrustworthiness by a real estate broker.
Department of State v Feldman, 113 DOS 80, conf'd. sub nom Fel dman
v Departnment of State, 81 AD2d 553, 440 NYS2d 541 (1981); Division
of Licensing Services v Shulkin, 40 DOS 90; Division of Licensing
Services v Janus, 33 DOS 89." Division of Licensing Services v
Harrington 123 DOS 93 at 4. In this case, however, the respondent’'s
unrefuted testinony was that he was unable to pronptly satisfy the
j udgenents, although he did nake part paynent.

V- The respondent issued a nunber of bad checks, which is a
further denonstrati on of untrustworthi ness and i nconpet ency. D vi sion
of Licensing Servicesv The Coopers Realty Consultants, Inc., 38 DOS
91; Departnent of State v Janus, 33 DOS 89; Departnment of State v
Vitelli, 50 DOS 88; Departnent of State v MIk 59 DOS 87.

VI - Fraudul ent practices "...as used in relation to the
regul ati on of commrercial activity, is often broadly construed, but
has generally been interpreted to include those acts which may be
characteri zedas di shonest and m sl eadi ng. Since the purpose of such
restrictionson conmercial activityis to afford the consum ng public
expanded protection from deceptive and msleading fraud, the

! Pursuant to Mttleberg a broker may even be required to
refund trust funds which he inproperly transferred to ahird party
and of which he no | onger has possession.
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applicationis ordinarily not limted to instances of intentiona
fraud in the traditional sense. Therefore, proof of an intent to
defraud is not essential.” Allstate Ins. Co. v Foschio, 93 A D. 2d
328, 464 N.Y.S.2d 44, 46-47 (1983) (citations omtted). A single
fraudulent practice may be the basis for the inposition of
di sci plinary sanctions. D visionof Licensing Services v Linfoot, 60
DCs 88, conf'd. sub nom Harvey v Shaffer, 156 A D.2d 1013, 549
N.Y.S.2d 296 (1989).

The respondent accepted noney which he was required to retain
in escrow, deposited that noney in his operating account, and then
failedtoreturnit tothe rightful owner. He also purportedto nmake
refunds by i ssuing bad checks. 1n so doing he engaged i n fraudul ent
practices.

VII- Pursuant to 19 NYCRR 175.2 abroker who collects noney on
behal f of his client is required to render an account to that client
and to return to the client any of such noney whi clwas unexpended.
The respondent has failed to account to Ms. Filiault for the $500. 00
nmovi ng deposit which was returned to him by the co-op managenent.
In so doi ng he has denonstrated untrustworthi ness and | nconpet ency.

VII1- The conplaint alleges that the respondent violated 19
NYCRR 175. 3[ b]. That regul ation, governs the handling of rent
security deposits, is by its owm term clearly referable to a
situationin which a real estate broker is managi ng rental property.
That is not the case herein and,therefore, the regul ati on does not
apply to these proceedings.

| X- Where a broker has received noney to which he is not
entitled, he may be required to return it, together with interest,
as a condition of retention of his |icense. Donati v Shaffer, 83 Ny2d
828, 611 NyS2d 495 (1994); Kostika v Cuono, 41 N Y.2d 673, 394
N.Y.S. 2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215, 562
NYS2d 101 (1990); Edel steinv Departrment of State, 16 A D.2d 764, 227
N.Y.S.2d 987 (1962).

CONCLUSI ONS OF LAW

1) The Departnent of State retains jurisdiction to inpose
di sci plinary sanctions on the respondent in spite of the cancellation
of his license because of his failure to pay the renewal fee.

2) By mshandling funds received fromhis principals, failing
to make refunds when due, and i ssuing to those principals checks for
whi ch there were insufficient funds in his account, the respondent
violated his fiduciary duti es and denonstrated untrustworthi ness and
i nconpetency as a real estate broker.

3) By violating 19 NYCRR 175.1 the respondent denonstrated
untrustworthi ness and i nconpetency as a real estate broker.
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4) In light of his financial inability to do so, the
respondent’' s failure to pronptly satisfy judgenents obtai ned agai nst
hi m was not a denonstration of untrustworthiness or inconpetency.

5) The respondent's issuance of checks for which he had
i nsufficient funds on deposit was a denonstration  of
untrustwort hi ness and i nconpet ency.

6) By accepti ng noney whi ch he was required to retain in escrow,
depositing that noney in his operating account,and then failing to
return it to the rightful owner, and by purporting to nmake refunds
by issuing bad checks, the respondent engaged in fraudul ent
practices.

7) By failing to account to Ms. Filiault for the noving deposit
whi ch was returned to himthe respondent violated 19 NYCRR 175. 2 and
t her eby denonstrated untrustworthi ness as a real estate broker.

8) The respondent did not violate 19 NYCRR 175. 3[b].
DETERM NATI ON

VWHEREFORE, | T | SHEREBY DETERM NED THAT Chri st opher H. Laynon
Jr. has engaged in fraudulent practices and has denonstrated
unt rustwort hi nessand i nconpet ency, and accordi ngly, pursuant to Rea
Property Law 8441-c, his license as a real estate broker is revoked,
said revocation to be deened to have been i mposed on January 13
1997, the date of the cancellation of the |license for non-paynment of
the renewal fee. Should he ever re-apply for a license as a rea
estate broker or salesperson, no action shall be taken on such
application until he shall have produced proof satisfactory to the
Departnment of State that he has refunded to Ann L. Filiaul the sum
of $2,900.00 plus interest at the legal rate for judgenents
(currently 999 fromMarch 1, 1996, that he has fully satisfied the
j udgenent obt ai ned agai nst hi mby Marsh Rencher in Wite Pl ains Snal |
Clainms Court, and that he has refunded to Bobby Jo Mrey the sum of
$1, 200.00 plus interest at the legal rate for judgenents fromJuly
1, 1996. The respondent, who has al ready
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surrendered his license certificate, is directed to i nmedi ately send
his |license pocket card to D ane Ranundo, Custoner Service Unit,
Departnment of State, Division of Licensing Services, 84 Holland
Avenue, Al bany, Ny 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: July 9, 1997



