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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaints of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant DECI SI ON
- agai nst -
ALBI NO J. LOFFREDO, CENTURY 21 Bl GVAN
REAL ESTATE SERVI CES, | NC., ROBERT J.
ZAHER, and ANNA M BARBARA
Respondent s.
________________________________________ X

This matter came on for hearing before the undersigned, Roger
Schnei er, on February 6 and 7 and May 4, 1995 at the office of the
Departnent of State |ocated at 270 Broadway, New York, New YorKk.

The respondents, of 1405 Deer Park Avenue, N. Babylon, New
York 11703, were represented by Howard Col dson, Esq., Coldson &
Radi n, 861 Larkfield Road, Commack, New York 11725.

The conpl ai nant was represented by Scott L. NeJdane, Esq.,
Assi stant Litigation Counsel.

COVPLAI NTS
The proceedi ngs enconpassed t hree conpl ai nts:

CRC #249, in which it is alleged that Al bino Loffredo, acting
in his capacity of representative of Century 21 Bigman Real Estate
Services, Inc. (hereinafter "Bigman"), sued Paul Della Universita
for a conm ssion for the sale of property which was not owned or
listed by him thereby denonstrating i nconpetency, and prepared or
supervised the preparation of an exclusive listing agreenent
through a multiple listing service which did not provide the
honmeowner with the option of having all negotiated offers for the
property subnmitted either through the listing broker or the selling
broker, in violation of 19 NYCRR 175.24[c][2];

CRC # 420, in which it is alleged that Paul and Frances Dell a
Universita listed their hone for sale with Jiffo Realty; that after
the expiration of the listing a sal esperson associ ated with Bi gman



-2

brought potential buyers to see the house and was told by the Della
Uni versitas that they no | onger wished to sell it but that he coul d
showit; that the potential buyers made a witten offer to purchase
t he house which was not accepted by the Della Universitas; that
Lof fredo contacted the Della Universitas on numerous occasi ons and
threatened to sue themif they did not pay Bigman a conm ssion

that on July 10, 1986, because of intimdation and threats Ms.
Della Universita signed an agreenent pursuant to which in return
for Bigman waiving its comm ssion claimthe Della Universitas woul d
pay Bigman a commission of 7% of the sales price whenever the
property was sold by any persons or entity; that because of that
agreenent, on Decenber 4, 1989 the Della Universitas entered into
a broker enploynent agreenent with Bigman; that the agreenent
contained no statenent of services; that Bigman did not obtain a
purchaser for the property; that after the expiration of the
agreenent the property was sold w thout the assistance of Bi gman

that Bigman sued the Della Universitas for a commission; that in
the conplaint Loffredo m srepresented that the Della Universitas
had granted Bigman an exclusive right to sell the property by
executing a broker enploynent agreenment in February, 1986; that
Loffredo and Bigman pursued the |awsuit based upon a false
representation, causing the Della Universitas to suffer pecuniary
damages; and that by reason of the foregoing Loffredo and Bi gnman
denonstrated untrustworthi ness and/ or inconpetency, and engaged in
fraud, a fraudul ent practice, and unl awful business practices or,
inthe alternative, breached their fiduciary duties of good faith,
undi vided | oyalty, reasonabl e care, skill, diligence, judgenent and
full disclosure, thereby denonstrating untrustworthiness and/or
i nconpetency, and violated 19 NYCRR 175.7;

CRC 440, in which it is alleged that on or about August 24,
1992 Thonas Papaccio entered into a broker enploynent agreenent
expiring on Novenber 25, 1992 with Bi gnan; that on August 26, 1992
respondent Barbara presented prospective buyers to Papaccio; that
Papacci o and the prospective buyers executed a binder agreenent
containing an offer to purchase the property for $116,000.00
subject to the buyers obtaining a nortgage in the anount of
$110, 200. 00; that the binder agreenent did not contain an attorney
approval clause; that Papaccio and Barbara executed a comr ssion
agreenment which stated that Bigman's conm ssion of $6,690.00 was
deened earned and payabl e; that the conmm ssion agreenent contai ned
no consi deration on the part of Bigman; that prior to the execution
of the binder and conm ssion agreenent respondent Zaher told
Papaccio that the terns in themregardi ng paynent of a conm ssion
were the sanme as those in the broker enpl oynent agreenent; that the
terms of the broker enploynent agreenent regarding paynment of
comm ssions contradicted the ternms contained in the binder and the
comm ssion agreenment; that on Septenber 15, 1992 a purchase and
sal e contract conditioned on the buyers obtaining within 50 days a
nortgage com tnment in the amount of $112, 100. 00, or $110, 200.00 i f
t he | arger | oan was deni ed, was executed; that Chem cal Bank denied
t he nortgage application and advi sed that a nortgage in the anmount
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of $104, 500. 00 coul d be approved; that the buyers' attorney advi sed
Papaccio's attorney of those facts; that Papaccio' s attorney
advi sed the buyers' attorney that Papaccio would not reduce the
purchase price and returned the buyers' down paynent; that Bi gnan
filed suit agai nst Papaccio for a comm ssi on, causi ng hi mpecuniary
damages; and that by reason of the foregoing the respondents
breached their fiduciary duties of good faith, undivided |oyalty,
reasonabl e care, skill, diligence and judgenent to their principal,
engaged in the unauthorized practice of |aw, and denonstrated
unt rustwort hi ness and or inconpetency.

EVI DENTI ARY MOTI ON

The respondents contend that the tribunal was in error when it
admtted into evidence, over their objection, the nenorandum
decision of District Court, Suffolk County, in Century 21 Bignman
Associates, Inc. v Della-Universita (State's Ex. 19). They argue
that the tribunal was wong when it ruled that the decision had the
effect of collateral estoppel on the follow ng questions: did
Loffredo threaten to sue the Della Universitas if they did not pay
Bigman a comm ssion on the January 18, 1986 binder agreenent
executed by the Novaks?; did Ms. Della Universita execute, on July
10, 1986, due to Loffredo's threats and intim dation, an agreenent
to pay Bigman a comm ssion whenever the property mght be sol d?;
did, due to the belief that they would have to pay a comm ssion to
Bigman, the Della Universitas enter into a broker enploynent
agreenent with Bignman on Decenber 4, 19897?; and did, in February,
1992 Bi gman commence a | awsuit against the Della Universitas for a
$10, 465. 00 commission, wth Loffredo msrepresenting in the
conplaint that the Della Universitas had granted Bigman an
exclusive right to sell the property by executing a broker
enpl oynent agreenent in February, 19867.

In the decision, the Court held that Bignan had sued on a
contract which |acked the requisite elenent of consideration to
make it enforceable, noting that

"(a) forbearance to sue on a wholly neritless
claimwhich is not asserted in good faith does
not constitute consideration sufficient to
form a binding contract (see Springstead v

Ness, 125 AD2d 230). It cannot be gainsaid
that in the absence of the plaintiff's
harassing and intimdating tactics the

def endants woul d have executed the 'contract’
which fornms the wunderlying basis of this
action. The plaintiff was only able to secure
the defendants' signatures based upon a
feigned claimof entitlenment to a real estate
comm ssion and the constant threats of a
l awsui t. "
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The respondents assert, however, that the naterial issues
necessarily adjudicated by the Court are different fromthe issues
in this proceeding and that, therefore, collateral estoppel does
not apply. They cite Neidich v State Conm ssion For Human Ri ghts,
53 M sc. 2d 984, 280 NYS2d 463 (1967) for the proposition that where
there are different issues and renedies in the two proceedi ngs
col | ateral estoppel does not apply. First, it nust be noted that
the parties in Neidich did not raise the issues of collatera
estoppel and res judicata and that, therefore, the Court's
di scussion of themis obiter dictumand has no precedential value.'
29 NYJur2d Courts and Judges, 88481 and 482. Second, in Neidich
the Court found that res judicata and coll ateral estoppel did not
apply because the case before the Departnment of State involved the
guesti on of whether there had been a viol ati on of the Real Property
Law, while the case before the D vision For Human Rights dealt with
the questions of whether there had been a violation of the Law
Against Discrimnation and if a cease and desist order should
issue. In the instant proceeding, however, the issue is whether
the Court's factual holding: that Bignan had sued on a contract
that |acked consideration both because it was based on a
forbearance to sue on a wholly neritless claim which was not
asserted in good faith, and because it had been entered into by the
Della Universitas after intimdating and harassing tactics by
Bi gman, collaterally estops Bigman from denying that it coerced,
threatened and/or forced the Della Universitas to execute the
agreenment of July 10, 1986. Thus, in this case we are dealing with
col | ateral estoppel on issues of fact, not on issues of |aw

Li kewi se, the holding on the issue of collateral estoppel in
Shalit v State Dept of Mdtor Vehicles, 153 Msc.2d 241, 580 NyYS2d
836 (1992), also cited by the respondents, is also obiter dictum
That is so since the decision which the Court ruled did not have a
col |l ateral estoppel effect had issued fromSmall Cains Court, and
by statute the findings of fact in that decision could not have any
collateral effect. NY City Cvil Court Act 81808; UniformDistrict
Court Act 81808; Uniform City Court Act 81808; Uniform Justice
Court Act 81808. Therefore, the Court's discussion was entirely
unnecessary.

In Ryan v New York Tel ephone Co., 62 NY2d 494, 478 NYS2d 823
(1984), the plaintiffs had comenced an action for damages for
false arrest, malicious prosecution, slander and w ongful
di scharge. The Defendants pleaded an affirmative defense of res
judicata and collateral estoppel on the basis of a prior

! Neidich was a ruling on a notion for a preliminary

injunction to bar the Conmm ssion for Human Rights from going
forward with a hearing on charges of racial discrimnation. The
guestion of coll ateral estoppel was rai sed by the Court because the
plaintiff's had already been found guilty of discrimnation after
a hearing before the Departnent of State.
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adm nistrative determnation denying the plaintiff's claim for
unenpl oynment benefits, and the Court of Appeals reversed Specia
Terms granting of the plaintiff's notion to dism ss the defense.
Hol ding that what is controlling is the identity of the critical
underlying issue which has necessarily been decided in the prior
action or proceeding, rather than, as respondents would have this
tribunal hold, the renedi es sought, the Court held that the defense
of collateral estoppel barred the plaintiffs fromlitigating the
claim In the present case, the District Court found that Bi gman
harassed and intimdated the Della Universitas into signing the
agreenment of July 10, 1986 by asserting a wholly neritless claim
and threatening a law suit and that, therefore, the agreenent
| acked consideration. The findings of the Court clearly resolve in
the affirmati ve the questions set forth above as being subject to
the collateral estoppel effect of the Court's decision, with the
exception of the charge that Loffredo msrepresented in the
conpl ai nt that Bi gman had been granted an exclusive right to sel
listing in February, 1986, which allegation was not contained in
the final, amended conpl aint on which the court rul ed.

As the owner of Bigman, being in privity with it and having
the right to control the litigation on its behalf, Loffredo is
equal ly bound by the Court's decision. 73 NYJur2d, Judgenents
88397, 399, and 403.

| have considered the respondent’'s additional argunents on the
i ssues of burden of proof and prejudice and find themto be wholly
wi thout nerit.

FI NDI NGS OF FACT

1) Notice of hearing together with copies of the conplaint
were served on the respondents by certified mail (State's Ex. 1, 2,
and 3).

2) Abino J. Loffredo is, and at all tinmes hereinafter
mentioned was, duly licensed as a real estate broker representing
Bi gman. He is also currently licensed as a real estate broker
representing Century 21 Bi gnan Real ty/ Bi gman Associ ates of Babyl on
I nc.

Robert J. Zaher is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate broker in association wth
Bi gman.

Anna M Barbara is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate sal esperson in association with
Bi gman.

CRC #249 and #420

3) Sonetinme in 1985 Paul and Frances Della Universita entered
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into athree nonth |isting agreenent with Jiffo Realty for the sale
of their home |ocated at 23 Shipman Avenue, North Babyl on, New
York. Shortly after the expiration of the listing a sal esperson
licensed in association wth Bigman telephoned Ms. Della
Universita and told her that he would like to show the house to
soneone who was interested init. She repeatedly told himthat the
house was no |onger for sale, but he pressed the issue, finally
acknow edgi ng that he knew the house was not for sale but asking
her to let his customers see it anyway, and she agreed.

4) The sal esperson cane to the house, and M. Della Universita
again told himthat the house was not for sale. The sal esperson
replied that they mght change their mnds again, and he was
permtted to show the house to his custoners.

5) Several days l|later the sal esperson tel ephoned Ms. Della
Universita and said that he had brought her a buyer. She rem nded
him that she had told him that the house was not for sale. As
found by the District Court in Century 21 Bi gman Associ ates, Inc.
v Della-Universita, supra, Loffredo, acting on behalf of Bigman,
t hen proceeded to harass and intimdate the Della Universitas with
constant threats of a law suit. The result was that Ms. Della
Universita agreed to enter into an agreenent w th Bi gnman pursuant
to which the claimfor a $10, 465. 00 conmi ssion woul d be waived in
return for the Della Universita's commtnent to pay Bigman a
comm ssion of 7% of the sales price whenever and by whonever the
house was sol d. The agreenent al so contai ned | anguage granting the
Della Universitas the option of listing their property wi th Bi gman
(State's Ex. 16).

6) Several years later, the Della Universitas decided to sel
t he house. Ms. Della Universita tel ephoned Bi gman and arranged for
a sal esperson to cone to the house to take a listing, which was
done on Decenber 8, 1989 (State's Ex. 20). The agreenent was an
exclusive right to sell listing expiring on February 4, 1990, with
a sal es price of $229, 000.00, as suggested by the sal esperson, and
providing for the paynent by the sellers of a 6% comm ssion if sold
by Bi gnan or another broker, or a 1%conmmrission in the event of a

private sale. It provided for the filing of the Ilisting
information with nenbers participating in the Miltiple Listing
Service of Long Island, Inc. It did not contain a provision

granting the Della Universitas the option of having all negoti ated
offers to purchase the house submtted either through Bigman or
t hrough some other selling broker, and instead contained a pre-
printed provision baring direct negotiations by selling brokers.
During the term of the agreenment Bi gman brought no custoners to
vi ew t he house.

7) In July, 1990, well after the expiration of the |isting,
Ms. Della Universita adverti sed the house herself and sold it for
$175, 000. 00 wi t hout a broker.
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8) On our about February 6, 1992 Bi gnman conmenced suit agai nst
the Della Universitas. In the conplaint it alleged, anong other
things, that on or about February, 1986 the Della Universitas
granted it an exclusive right to sell their house by executing a
written agreenent, and that on our about January 27, 1984 (sic) it
provided a ready, willing, and able buyer for the house, stated as
being | ocated at 65 Bowl i ng Lane, Deer Park, New York, for a sales
price of $85,500.00. In his attached affidavit, Loffredo stated
that he had read the conplaint and knew the contents thereof, and
that it was true to his know edge (State's Ex. 17). 1In fact, there
was no witten listing agreenent executed between Bignan and the
Della Universitas until Decenber 8, 1989, their house was | ocated
at 23 Shipman Avenue, North Babylon, New York, and the offer to
purchase the house was for $149,500.00. |In a subsequent anended
conplaint, also verified by Loffredo on March 30, 1992, the
al l egation regarding the witten listing agreenent was del eted and
the offering price was corrected, but the wong address of the
property was retained, although the correct address was al so stated
(State's Ex. 18). On June 5, 1992 the attorneys for the parties
stipulated as to the correct address (Resp. Ex. D)

The |l awsuit resulted in the District Court decision di scussed
supr a.

CRC #440

9) On August 24, 1992 Thomas Papacci o tel ephoned Bi gman. He
spoke with Zaher and told himthat he wi shed to sell his house,
| ocated at 15 W Lakel and Street Bay Shore, New York. Zaher went
to the house, |ooked it over, and accepted an exclusive right to
sell multiple listing service listing from Papaccio, with a price
of $122,990.00 (State's Ex. 5). The conmission terns of the
agreenent were as foll ows:

"The undersi gned owner hereby agrees to pay
this broker or the participating selling
realtor a commssion of 6% (of the selling
price) in the event that the property, or any
portion thereof, is sold or exchanged during
the termof this contract. The commission is
al so due and payable in the event a purchaser
is obtained, ready, wlling, and able to
purchase the property upon the above terns or
upon such other terns as accepted by me...."?

In addition, Papaccio and Zaher executed a rider to the
listing agreenment, providing that shoul d Papacci o sell the property
privately the comm ssion would be reduced to 1% (State's Ex. 6).

2 Zaher explained to Papaccio that in normal practice the
comm ssi on woul d be payabl e at cl osi ng.
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10) The next day, Barbara showed the house to WIIliam and
Patricia Kosin. Later that day Barbara tel ephoned Papaccio, and
she told himthat the Kosins |iked the house and were interested in
maki ng an offer of $112,000.00. Papaccio replied that the offer
was too | ow, and Barbara said that she would talk to the Kosins and
get back to him That sane day she tel ephoned agai n, and Papaccio
agreed to an offer of $116, 000. 00.

11) The follow ng day (August 26, 1992), both Zaher and
Barbara went to the house. Zaher gave Papaccio, and Papaccio
signed in the place for the owner's approval and acceptance, a
"sal es agreenent” bearing the Bignan nane (State's Ex. 7), which
Zaher stated was a standard form used by Bigman. The agreenent
acknow edged recei pt of $100.00 on account, provided for the sale
of the property for $116, 000. 00, with an additional $5,700.00 to be
deposited upon signing a nore formal contract, and was subject to
t he Kosi ns obtaining, within 60 days, a "Soni mae" (sic) nortgage in
t he amount of $110, 200.00, with a 25 or 30 year term |t contained
a clause providing that the seller agrees that the broker's
comm ssion is earned, and that the seller agrees to be responsible
for any and all legal costs incurred in the collection of that
commi ssi on. It did not contain an attorney's approval clause.
Formal contracts were to be signed on or about Septenber 3, 1992,
and closing of title was to be on or about October 30, 1992.

Zaher and Barbara al so presented Papaccio with a comm ssion
agreenent on a form mandated by Loffredo (State's Ex. 8), which
Zaher told him provided for a conm ssion based on the percentage
rate set in the listing agreenent, and said that the conm ssion of
$6, 960. 00 woul d be due at the closing. He did not tell Papaccio
t hat the comm ssion agreenent differed fromthe previously agreed
upon provisions as to when the comm ssion was due and payabl e t hat
were contained in the listing agreenent. The body of the agreenent
read as foll ows:

"It is hereby nmutually agreed between CENTURY
21 BIGVAN REAL ESTATE SERVICEs, Inc. as
BROKER, and M. Thomas Papaccio as SELLERS,

t hat CENTURY 21 BI GVAN REAL ESTATE SERVI CES

I nc. as BROKER has brought about a neeting of
the m nds, between the SELLERS and WIliam &
Patricia Kosin as PURCHASERS, regarding the
sale of premses known as 15 W Lakel and
Street Bayshore New York, and the commi ssion
in the anmpbunt of $6960 is hereby earned and
payabl e, irrespective of any agreenents
entered into or not entered into between the
BUYER and SELLER Sellers agreed to be
responsible for any and all legal costs
incurred in collection of said Conm ssion.”

Papaccio signed the conm ssion agreenent as seller, and
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Bar bara signed on behal f of Bi gman.

12) Papacci o then retained James A Cappa, Esq. to draw up a
contract. On or about Septenber 15, 1992 the parties executed the
contract, which provided for a purchase price of $118,000.00,° with
a down paynent on signing of $5,800.00, and was conti ngent upon the
Kosins obtaining, within 50 days of the date of the contract, a
firmnortgage conm tnent in the principal sumof $112,100.00, with
a 30 year term and with the added proviso that the Kosins would
accept a commi tnment of $110,200.00 if the greater anpbunt were to be
denied (State's Ex. 9).

13) On Cctober 20, 1992 Chenical Bank issued a letter to the
Kosins in which it stated that it would grant a nortgage of only
$104, 500. 00 (State's Ex. 10).

14) Cctober 30, 1992 the Kosins' attorney wote to attorney
Cappa. The letter stated that due to a | ow apprai sal Chem cal Bank
woul d not grant a nortgage in the anmount stated in the contract and
that, accordingly, the Kosins were not in a position to conplete
the transaction without a reduction in the purchase price (State's
Ex. 11).

15) On the day that Papaccio was inforned that the house did
not appraise for the full purchase price he spoke to Zaher, who
suggested that Papaccio |ower the price, agree to hold a second
nort gage of $5,000.00 or $6,000.00, or have sone additional work
done on the house. Barbara al so asked Papaccio to give the Kosins
extra time to go to anot her bank or to have the house re-apprai sed.
Papaccio, who had purchased the house the vyear before for
$114, 000. 00 and had done substantial work on it, refused.

16) On Novenber 3, 1992 Cappa wote to the Kosins' attorney,
advi sed hi mthat Papaccio did not wish to reduce the purchase price
or allow additional time, and that, in accordance wth that
attorney's request, he was returning the down paynment. The letter
was acconpani ed by a check to the Kosins for $5,800.00 (State's Ex.
12).

17) Sometinme in Novenber, 1992 Papaccio received a bill for a
comm ssion fromBi gman. He tel ephoned Zaher, who told hi mhe would
have to talk to Loffredo. Loffredo told Papaccio that he should
have granted the extension, that he believed that Papaccio didn't
want to sell the house, and that if he didn't pay the bill he would
be sued.

18) On or about January 13, 1993 Bignan, at the direction of

® The increase in the purchase price was conpensated for by an
agreenment that Papaccio would pay $2,000.00 of the purchasers'
cl osi ng costs.
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Lof fredo, commenced suit against Papaccio by the service of a
summons and a conplaint, verified by Loffredo, seeking damages of
$6, 960. 00 pl us reasonabl e attorney's fees and expenses (State's Ex.
13). In settlenment, Papaccio has orally agreed to |list the house
wi th Bi gnan agai n.

OPI NI ON

| - Bi gman brought suit against the Della Universitas based on
a conplaint verified by Loffredo. In that conplaint it was
incorrectly alleged that the Della Universita property was | ocated
at 65 Bowl i ng Lane, Deer Park, New York. The anmended conpl aint,
al so verified by Loffredo, elimnated that all egation and corrected
sone other errors, but again incorrectly stated the address of the
property, although this time together with the correct address.

CRC #249 alleges that because of the incorrect address
Lof fredo sued for a comm ssion for the sale of property which was
not owned or Ilisted by the defendant, thereby denonstrating
i nconpet ency. The respondents contend that the mstake in the
first conmplaint was corrected and renedied by the anended
conplaint. They do not, however, explain the continued use of the
incorrect address, which required a subsequent stipulation to
correct. Wile the Della Universitas may have under st ood what they
were being sued for, the fact remains that the papers, which
Loffredo verified that he had read and were correct, identified the
Wrong property.

The action was conmenced with the service of the sumons, CPLR
8304, and the conplaint, the purpose of which was to inform the
Della Universitas of the claim nmade against them set forth the
cause of action. 84 NYJur2d Pleading, 8§899. Lof fredo' s obvi ous
carel essness in reviewng the conplaint before verifying it
resulted in a suit based on a demand for a comm ssion for the sale
of property not listed with Bigman and not owned by the
Uni versitas, which was a denonstration of inconpetency. The fact
that the conpl aint was anmended does not excuse that initial act of
i nconpetency, particularly since the anmendnment, which Loffredo
verified, still did not fully correct the error

- 19 NYCRR 175.24[c][2] provides that when a listing of
residential property is obtained by a nultiple listing service
menber broker the listing agreenment nust give the honeowner the
option of having all negotiated offers to purchase the property
subm tted either through the listing broker or through the selling
broker. The listing agreement used by Bi gman on Decenber 8, 1989
for the Della Universita property (State's Ex. 20) contains a pre-
printed provision barring direct negotiations by selling brokers,
and was, therefore, in violation of the regulation. Such a direct
and bl atant violation is a denonstration of untrustwort hiness.

Loffredo, as representative broker of Bi gnan authorized to act
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on its behalf (Real Property Law (RPL) 8441-b[2]), bhad the
obligation to supervi se the brokerage activities of the corporation
i nposed by RPL 8441[d] and 19 NYCRR 175.21[a], a duty confirned by
the Courts in Friedman v Paterson, 453 NYS2d 819 (1982), aff'd. 58
NY2d 727, 458 NYS2d 546. Division of Licensing Services v Shul ki n,
4 DOS 90. Based on that duty there is a presunption that Loffredo
was aware of the pre-printed terns of Bigman's |isting agreenent
(the original of which was in his attorney's hearing file). Wile

he may not have directly supervised the filling in of the blanks
on, and the execution of, the formin the particular transaction,
he still was involved in supervision of the preparation of the

listing agreenent because he permitted the pre-printed formto be
used. By so doing he denonstrated untrustwort hiness.

I1l- As noted in the discussion of the evidentiary notion, the
evi dence concl usively established: that Loffredo threatened to sue
the Della Universitas if they did not pay Bignman a commi ssion;
that, because of Loffredo's threats and intimdation, Ms. Della
Uni versita executed an agreenent to pay Bi gnan a conmm ssi on shoul d
the property ever be sold; and that because of a belief that they
woul d have to pay Bi gman a conm ssion the Della Universitas entered
into the December, 1989 |isting agreenent.*

Lof fredo's conduct can only be described as predatory. As
stated by the Court, he harassed and intimdated the Della
Universitas by threatening to sue on a wholly neritless claim
Then, having extracted an unenforceable agreenent |acking any
consi deration, he sued themfor an unearned conm ssion.

Not only was Loffredo's conduct a denonstration of extrene
untrustworthiness, it was also a fraudulent practice, which,

“...as wused in relation to the regulation of comercial
activity, is often broadly construed, but has generally been
interpreted to include those acts which may be characterized as
di shonest and misleading. Since the purpose of such restrictions
on comercial activity is to afford the consum ng public expanded
protection fromdeceptive and m sl eading fraud, the application is

ordinarily not limted to instances of intentional fraud in the
traditional sense. Therefore, proof of an intent to defraud i s not
essential .” Allstate Ins. Co. v Foschio, 93 A D 2d 328, 464

N.Y.S. 2d 44, 46-47 (1983) (citations omtted). A single fraudul ent
practice may be the basis for the inposition of disciplinary
sanctions. Division of Licensing Services v Linfoot, 60 DOS 88,
conf'd. sub nomHarvey v Shaffer, 156 A D.2d 1013, 549 N. Y. S. 2d 296
(1989).

* M. Goldson's discussion, in his nenorandum of |aw, of other
evidence received on the issues decided by the District Court is
out of order. At his instance such evidence was struck from the
record.
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V- In the original conplaint against the Della Universitas,
Lof fredo stated that on or about February, 1986 they granted Bi gnan
an exclusive right to sell the property by executing a witten
exclusive right to sell agreenent. That claimwas untrue. What
was executed in March, 1986 (not February) was an agreenment to pay
Bi gman a conmi ssion should they ever sell their property. By its
very language the agreenent, which stated that the Della
Uni versitas had the option of listing their property wth Bi gman,
was not an exclusive right to sell.

The of fendi ng | anguage was deleted in the anmended conpl ai nt.
However, as discussed in I, supra, that does not alter the fact
that Loffredo i nconpetently commenced the | awsuit based on a false
al l egation. The amendnment does, however, provide a valid defense
to the additional charge that he and Bigman pursued the |awsuit
based upon a fal se representation regardi ng the all eged agreenent.

V- The respondents are charged wth engaging in the
unl i censed practice of law in the Papacci o transaction because of
their use of a sal es agreenent which did not contain an attorney's
approval cl ause. Real Estate brokers are permtted to prepare
purchase offer contracts subject to very definite limtations.

"The line between such permtted acts by
real estate brokers and the unauthorized
practice of the law has been recognized as
thin and difficult to define and, at tine, to
di scern. Wether or not the services rendered
are sinple or conplex may have had a bearing
on the outcone, but it has not been
control ling....

The justification for granting to real
estate brokers and agents the privilege to
conplete sinple purchase and sale docunents
has been said to be the practical aspect of
the matter, that is, the business need for
expedition and the fact that the broker has a
personal interest in the transaction. It
shoul d be noted in this regard, however, that
the so-called "sinple' contract is inreality
not sinple....The personal interest of the
broker in the transaction and the fact that he
i s enpl oyed by one of the opposing parties are
further reasons to require that, insofar as
the contract entails | egal advice and
draftsmanship, only a |awer or |awers be
permtted to prepare the document, to ensure
t he del i berate consi derati on and protection of
the interests and rights of the parties.

The | aw forbi ds anyone to practice | aw who
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has not been found duly qualified and |icensed
to do so....Thus, the privilege accorded to
real estate brokers and agents nust be
circunscri bed for the benefit of the public to
ensure that such professionals do not exceed
the bounds of their conpetence and, to the
detrinent of the innocent public, prepare
docunments the execution of which requires a
| awyer's scrutiny and expertise.” Duncan &
Hill Realty v Dept. of State, 62 AD2d 690, 405
NYS2d 339, 343-344 (1978) (citations omtted),
appeal dism ssed 45 Ny2d 821, 409 NYS2d 210.

In preparing a purchase offer contract, real estate brokers
and sal espersons nmay not insert any provision which requires the
exerci se of |egal expertise. They may not devise

"l egal ternms beyond t he general description of
the subject property, the price and the
nortgage to be assuned or given....(and) may
readily protect (thenselves) froma charge of
unl awful practice of law by inserting in the
docunent that it is subject to the approval of
the respective attorneys for the parties.
Moreover, a real estate broker or agent who
uses (a purchase offer form recommended by a
joint commttee of the bar association and
realtors association of his local county, who
refrains from inserting provisions requiring
| egal expertise and who adheres to the
gui del i nes agreed upon by the Anerican Bar
Associ ation and the National Association of
Real Estate Brokers...has no need to worry
about the propriety of his conduct in such
transactions.” Duncan & Hill Realty v Dept. of
State, supra, 405 NYS2d at 345.

The sales agreenment presented to Papaccio by Zaher was a
bi ndi ng contract, inasnuch as it contained all of the essentia
elements: identification of the parties and property, ternms of
financing, itens included in the sale, and date of closing. 21
NYJur2d Contracts, 8820-25. Most of the itens on the form fal

within the area marked out by the Court in Duncan & Hill as being
general, non-legal ternms which brokers and sal espersons may insert
wi t hout fear of being charged with the illegal practice of |aw

There i s, however, one clause in the agreenent which requires | ega
expertise and, therefore, subjects the agreenent to the need for an
attorney approval clause.”®

® The respondents do not contend that they are attorneys, or
(continued...)
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The clause in question provides that the seller agrees both
that the broker's conm ssion is earned and to be responsible for
any and all legal costs incurred in the collection of it. In
effect, it is an agreenent by the seller that the conmm ssion terns
of the listing agreenent have been satisfied. Deci ding to nake
such an agreenent requires |l egal expertise, as it necessitates the
interpretation of the listing agreement, which provides that the
comm ssion i s earned when the property is sold or exchanged or when
the broker has obtained a ready, willing, and able purchaser. A
| ay person should not be expected to decide wi thout the advice of
an attorney whet her the signing of the sal es agreenent constitutes
the sale or exchange of the property, or whether the ready,
willing, and able provision has been satisfied.

The respondents argue that an attorney approval clause is not
necessary because in the use of such binders it is contenplated
that the attorneys for the parties will draw a subsequent fornal
contract of sale. That argunent is, however, render ed
inefficacious by the fact that Loffredo and Bigman based their
comm ssion suit against Papaccio on the sales agreenent, and in
particul ar on the above noted offendi ng cl ause.

The sales agreenent is on a Bigman form for which, as
di scussed supra, Loffredo, and through him the corporation is
responsible. His providing for the use of that agreement is not
only the unlawful practice of law, but also a further denonstration
of untrustworthiness and i nconpetency.

Al t hough the agreenent was presented to Papacci o by Zaher, in
the conpany of Barbara, they should not be held liable for the
of fending clause, which is pre-printed on the form provided by
t heir enpl oyer.

VI- As discussed above, the listing agreenent signed by
Papacci o provided that a conmm ssion would be due Bi gman upon the
sal e or exchange of his property, or if Bigman produced a ready,
willing and abl e buyer, while the sal es agreenment, executed prior
to the actual sale of the property,® contained an acknow edgenent

°(...continued)
that the agreement has been approved by a joint commttee of the
bar association and realtors association of their |ocal county.

® "The general rule, as succinctly stated in Eldridge v Kuehl

27 lowa, 160, 173, is that anything short of passing the title is
not a sale, but an agreenent to sell. It is said in Marts v
Cunberland Mut. Fire Ins. Co, 44 NJ Law, 478, 481, that the word
"sale' inports an actual transfer of title, and although it may be
used as a nere contract to sell, yet in strictness it denotes an
actual transm ssion of property. And in Robinson v Hirschfelder,

(continued...)
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that the comm ssion had been earned. |In addition, the conmm ssion
agreenment, executed at the sane tinme as the sal es agreenent, stated
t hat Papaccio agreed that the comm ssion was earned and payable
"irrespective of any agreenents entered into or not entered into
bet ween t he buyer and seller.”

In order to induce Papaccio to sign the sales and conmm ssion
agreenents, Zaher told him that the anmount of the comm ssion
conformed to the fornula set in the listing agreenment. But he
neglected to tell him that although he was agreeing that a
comm ssi on had been earned that was not the case under the terns of
the listing agreenent, which he had assured him would not be
payable until the closing of title. Thus, he msled Papaccio by
om ssion, placing his, Loffredo's, and Bignan's interests ahead of
those of Papaccio, their principal, in a fundanental breach of
their fiduciary duties of good faith and undivided |oyalty.’

The conpl ai nt all eges that Zaher actually told Papaccio that
the ternms of the agreenents were the same. However, so |l ong as the
issue has been fully litigated by the parties, and is closely
enough related to the stated charges that there is no surprise or
prejudice to the respondent, the pleadings nmay be anended to
conformto the proof and enconpass a charge which was not stated in
the conplaint. This may be done even without a formal notion being
made by the conpl ai nant. Hel man v Di xon, 71 M sc.2d 1057, 338 NyS2d

°C...continued)

59 Ala. 503, it is said that an agreenent to sell does not becone
a sale, if any terns in which the seller nust co-operate, or which
inpose a duty or liability upon him remin to be perforned.”
Neponsit Hol ding Corporation v Ansorge, 215 AD 371, 214 NyS 91
(1926)

" The relationship of agent and principal is fiduciary in
nature, "...founded on trust or confidence reposed by one person in
the integrity and fidelity of another.™ Mbil Gl Corp. v
Rubenfeld, 72 Msc.2d 392, 339 NYS2d 623, 632 (Cvil C. Queens
County, 1972). Included in the fundamental duties of such a
fiduciary are good faith and undivided loyalty, and full and fair
di scl osure. Such duties are inposed upon real estate |icensees by
license | aw, rul es and regul ati ons, contract |aw, the principals of
the | aw of agency, and tort law. L.A. Gant Realty, Inc. v Cuono,
58 AD2d 251, 396 NYS2d 524 (1977). The object of these rigorous
standards of performance is to secure fidelity fromthe agent to
the principal and to insure the transaction of the business of the
agency to the best advantage of the principal. Departnent of State
v Short Term Housi ng, 31 DOS 90, conf'd. sub nom Short Term Housi ng
v Departnment of State, 176 AD 2d 619, 575 NYS2d 61 (1991);
Departnent of State v Goldstein, 7 DOS 87, conf'd. sub nom
ol dstein v Department of State, 144 AD2d 463, 533 NYS2d 1002
(1988).
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139 (Gvil C. NY County, 1972). In ruling on the notion, the
tribunal nust determ ne that had the charge in question been stated
in the conplaint no additional evidence would have been
forthcomng. Tollin v Elleby, 77 Msc.2d 708, 354 NYS2d 856 (Civil
Ct. NY County, 1974). What is essential is that the "matters were
raised in the proof, were actually litigated by the parties and
were within the broad framework of the original pleadings.” Cooper
v Mrin, 91 Msc.2d 302, 398 NyS2d 36, 46 (Suprenme Ct. Monroe
County, 1977), nod. on other grnds. 64 AD2d 130, 409 NYS2d 30
(1978), aff'd. 49 Ny2d 69, 424 NyS2d 168 (1979). Applying those
principles, the pleadings are anended to enconpass the charge that
Zaher m sl ed Papaccio by failing to explain the full inport of the
sal es and conmi ssion agreenents.

Since all of the agreenents involved were Bigman fornms, it and
Loffredo are responsible for their use and liable for their
contradictory terns. O particular concernis the provisionin the
comm ssion agreenent that the comm ssion is payable regardl ess of
any agreenents between the seller and buyer. That elimnates any
requi rement that the buyer be able to perform according to the
ternms of the sales agreenment, in which the seller and buyer agreed
that the sale was contingent upon the buyer being able to obtain a
nortgage | oan neeting certain specifications. The use of such an
agreenent can only be seen as an attenpt by Loffredo to assure that
he woul d get a conmi ssion regardl ess of whet her Bi gnan had actual |y
ef fectuated the sale of the property, and i s yet anot her exanpl e of
gross untrustworthiness by himand Bi gnman.

VII- The final allegation involves the conm ssion suit brought
by Loffredo and Bi gman agai nst Papacci o. In that action it was
al l eged that a comm ssion was earned by produci ng a buyer who was
ready, wlling and able to purchase on terns acceptable to
Papacci o. It is the conplainant's position that the suit was
i mproper because the sale was cancelled when the purchasers were
unable to obtain a nortgage. Loffredo and Bigman's position is
t hat Papacci o shoul d have given the buyers an extension, and that
in any case the cancellation of the contract when the buyers coul d
not get a nortgage commtnent within 50 days was contrary to the
terms of the sales agreenent, which allowed 60 days to get a
conmi t ment . They also contend that it is significant that the
price in the contract was $2,000.00 higher than that in the sales
agr eenent .

The sal es agreenent originally accepted by Papacci o gave the
purchasers 60 days from August 26, 1992 to obtain a nortgage
commi t nment . Those 60 days expired on October 25, 1992. The
contract gave 50 days from Septenber 15, 1995. Those 50 days
expired on Novenmber 4, 1992. The purchasers did not obtain a
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mort gage conmitnent by either October 25 or Novenber 4, 1992.°

As for the difference in the price in the two docunents, what
is inmportant is that both documents provided for a nortgage of
$110, 200. 00 and that the bank offered a substantially snaller |oan

Papaccio had already agreed to reduce the price of the
property to bel ow that which he had paid. He had no obligation to
do so again. Likew se, he had allowed the purchaser nore than 60
days from August 26th to obtain a nortgage conm tnent, and had no
obligation to grant a further extension. In spite of that,
Lof fredo, al though | acki ng a reasonabl e basi s upon which to believe
that he had been wonged but seemingly unwilling to accept one of
the normal risks of the real estate brokerage business, and in an
apparent attenpt to shift those risks to Papaccio, his principal,
relying on Papaccio' s inproperly obtained agreenent that the
conmmi ssion had been earned, sued for a commission.’® In so doing
he, and through him Bi gman, violated their fiduciary duty of good
faith, and again denonstrated untrustwort hiness. ™

® Wi le Papaccio's attorney's letter cancelling the sale was
dat ed Novenber 3, 1994, it certainly could not have been received
bef ore Novenber 4, 1994. Since a nortgage conm tnment obviously
coul d not have been obtained in one day (Loffredo contends that ten
days woul d have been sufficient), it would be elevating form over
substance to find that there was a breach on Papaccio's part
because of the date. That is particularly so since the buyer's
attorney had, in his letter, not requested extra tine to get a
conm tment but, rather, a reduction in the purchase price. In any
case, the law suit was based on the purchase agreenment, not the
subsequent contract.

® Loffredo argues that in suing he relied upon a discussion of
the term"ready, willing and abl e" which was contai ned in a bookl et
published by the conplainant at sonme undeterm ned date.
Specifically, he cites the sentence that states: "Were the
principals entered into a witten contract they are both treated as
being nutually satisfied of each other's ability to perform"”
Wiile it may be that at the tinme that the purchase agreenment was
presented to Papaccio he was satisfied as to the purchaser's
ability to perform by the tinme Loffredo comenced the | awsuit he
was on notice that such satisfication was m splaced, and that the
purchaser was not able to perform

Y It does Loffredo and Bi gman no good to argue that Papaccio
acted in bad faith in cancelling the contract because by the tine
that he cancelled it he had decided that he no |onger wanted to
sell the house. Whether that is true or not is irrelevant. He had
an absolute right to enforce the ternms of the sal es agreenent and
the contract.
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As a result of the |lawsuit Papaccio agreed to again list the
property with Bi gman shoul d he ever decide to sell it. |Inasnuch as
t hat agreenent was obtained by Loffredo and Bignan as a result of
their msconduct, they can and should be required to release
Papacci o fromthat obligation.

VIIl- In setting the penalty to be inposed on Loffredo and
Bi gman, | have taken into consideration his August, 1994 plea of
guilty to a charge that, as representative of Bigman, he placed
advertising which was msleading regarding |ocal occupancy
regul ations, and paid an agreed fine of $250.00 (State's Ex. 21).

CONCLUSI ONS OF LAW

1) By commencing a | awsuit agai nst the Della Universitas using
a conplaint which alleged the sale of an entirely wong piece of
property Loffredo denonstrated inconpetency as a real estate
br oker.

2) By permtting the use by Bigman of a listing agreenent
whi ch did not provide the seller the option of whether or not to
negotiate directly with selling brokers Loffredo violated 19 NYCRR
175.24[c][2] and denpbnstrated untrustworthiness as a real estate
br oker.

3) By harassing and intimdating the Della Universitas with
threats that he woul d sue themon a wholly neritless claim thereby
extracting from them an wunenforceable agreement |acking any
consideration, and then suing them for an unearned conm ssion,
Lof f redo, and t hrough hi mBi gman, denonstrat ed untrustworthi ness as
real estate brokers and engaged in a fraudul ent busi ness practice.

4) By commencing a | awsuit against the Della Universitas using
a conplaint which falsely alleged that the Della Universitas had
given Bigman a witten right to sell agreement on or about
February, 1986, Loffredo, and through him Bi gman, denonstrated
i nconpetency as real estate brokers.

5) By using a purchase agreenent which contained all of the
el ements of a binding contract, and which contained a cl ause goi ng
beyond general, non-legal ternms, but which was not reconmended by
a joint commttee of the bar association and the real estate
associ ation of their local county and which did not contain an
attorney approval clause, Loffredo and Bigman engaged in the
unl awful practice of |aw and denonstrated untrustworthiness and
i nconpet ency.

" "One can hardly fathom a nore effective nmeans of renoving

the incentive for engaging in devious conduct...than a penalty
which insures that the nmlefactor is denied the fruits of his
m sdeed. " Kosti ka v Cuonp, 41 NY2d 673, 394 NYS2d 863, 865.
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6) By msleading Papaccio by failing to explain the full
import of the sales and conm ssion agreenments Zaher denonstrated
untrustworthiness as a real estate broker. Loffredo and Bi gnan are
liable for Zaher's conduct due to their supplying of the offending
forms, a denonstration of untrustworthiness by them

7) By bringing suit against Papaccio, Loffredo and Bi gnan
violated their fiduciary duty of good faith and denonstrated
unt rust wort hi ness.

8) The conplainant has failed to establish by substantia
evi dence that Zaher and Bar bara engaged i n the unl awful practice of
law;, that the Della Universita listing agreenent contained no
statenent of services; and that there was no consideration in the
Papacci o comm ssion agreenment, and those charges should be
di sm ssed.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Al bi no J. Loffredo and
Century 21 Bigman Real Estate Services, Inc. have engaged in a
fraudul ent practice and have denonstrated untrustworthiness and
i nconpet ency, and accordi ngly, pursuant to Real Property Law 8441-
c, all licenses as real estate brokers issued to them are revoked,
effective imediately. Should they ever apply for the issuance of
new |icenses no action shall be taken on such applications unti
t hey have supplied proof satisfactory to the Departnment of State
that they have granted Thomas Papacci o an unconditional release
fromhis agreenent to list his property with them and

| T 1S FURTHER DETERM NED THAT Robert J. Zaher has denonstrat ed
untrustworthi ness, and accordingly, pursuant to Real Property Law
8441-c, his license as a real estate broker is suspended for a
period of six nonths, comencing on Novenber 1, 1995 and
termnating on April 30, 1996, both dates inclusive, and

| T 1S FURTHER DETERM NED THAT t he charges herei n agai nst Anna
M Barbara are di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of [|aw I recomend the approval of this
determ nati on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
Sept enber 28, 1995 By:
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M chael E. Stafford, Esq.
Chi ef Counsel



