5 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

AVl NMANSHER, GOLDEN EAST REALTY, | NC.
and ESTELLA CRUZ,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schnei er, on January 5, 1993 at t he of fi ce of
the Departnment of State |ocated at 270 Broadway, New York, New York.

Estella Cruz, of Realty Worl d- Gol den Hei ghts, 81-18 Nort hern
Boul evard, Jackson Hei ghts, New York 11372, was represented by Ji mD.
Sarlis, Esq., 40-06 Warren Street, El mhurst, New York 11373.

Avi Mansher, of 95-20 63rd Street, Rego Park, New York 11374,
havi ng been advi sed of his right to be represented by counsel, appear ed

pro se.

The Di vi si on of Li censing Services was represented by Dani el E.
Shapiro, Esq.

COMVPLAI NT

The conplaint inthe matter all eges that Gruz, with the know edge
and consent of Mansher, acted as and m srepresented herself to be a
i censed real estate sal esperson prior to being solicensed and that
Mansher avail ed his |icense as areal estate broker to Guz; that C uz,
under the directi on of Mansher, engaged i nthe unlicensed practice of
| aw; t hat Mansher breached his fiduciary duty of good faith and | oyalty
to his principal by acting as principal and agent inthe sane transac-
tion and by placing his own self interest ahead of that of his
principal; and that by reason t hereof t he respondents engaged i n fraud
or fraudul ent practices and denonstrat ed untrustworthi ness and/ or
i nconpent ency.
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Fl NDI NGS OF FACT

1) Notices of hearing together with copi es of the conpl ai nt were
served on the respondents by certified mail (Conp. Ex. 1).

2) Mansher is, and at all tines hereinafter nentioned was, duly
i censed as areal estate broker representing CGol den East Realty, Inc.
(Gol den East) (Conp. Ex. 3).

Cuzisdulylicensed as areal estate sal espersonin association
withreal estate broker Realty Worl d- Gol den Hei ghts. She was first
i censed as a real estate sal esperson (i n associationw th Gol den East)
on April 25, 1988.

3) Sonetinme in January, 1988 prior to her |icensure as a real
est at e sal esperson, Cruz was enpl oyed by Mansher to work as a sal esper -
son trai nee for Gol den East. Her duties i ncluded goi ng t hrough spani sh
| anguage cl assified adverti senents and t el ephoni ng homeowner s and
| andl ords to see if they wi shed to have Gol den East assi st themin the
sale or rental of their property.

One of the honmeowners whomCruz t el ephoned was Leonor e Ri vas, who
had adverti sed her house for sale. Cruz told Rivas that she was
t el ephoni ng on behal f of Gol den East, but di d not expl ai n what her
capacity was. Cruz asked Rivas if she woul d | i ke Gol den East to assi st
her in the sale of her house. Rivas, replied that while she was
unwillingtoenter intoawitten agency agreenent, she woul d pay
Gol den East a commi ssi on of 6%of the sales price shouldit assist her
in maki ng a sale.

Cruz reported on this conversationto Mansher, and he had her show
t he Ri vas house to three potential purchasers, wi th whomshe di scussed
t he asking price of $220, 000. 00, but none of whom nmade an of fer.
Eventual | y, Mansher deci ded t o nake an of fer to purchase t he house
hi msel f. Using a Gol den East form he had Cruz draw up a purchase
of f er: nam ng Mansher as t he purchaser of the R vas house for a price
of $158, 000. 00, subject to himbeing able to secure a nortgage of
$126, 000. 00; identifyi ng Mansher as a real estate broker; settinga
cl osi ng date of July 30, 1988; and wai vi ng any broker's conmm ssi on.
Mansher then signed the docunment (Conp. Ex. 4).

Cruz tel ephoned Rivas and told her that she had an offer to
present, and, on April 13, 1988, went to Rivas' homewiththe witten
of fer. Rivas, who does not speak or read english well, had her english
speaki ng granddaughter reviewthe agreenment for her. Because the
gr anddaught er t hought that July 30 woul d be t oo soon for a cl osi ng,
Cruz added t he fol | owi ng above the cl osing date stated i nthe agree-
ment : " Subj ect to agreenent between owner & Buyer." Rivas signedthe
of fer, indicating her acceptance, and O uz returned to t he Gol den East
officewithit. Mansher theninitialledthe change regarding the
cl osing date.
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The next day (April 14, 1988), R vas changed her m nd because she
t hought that the price offered by Mansher was too | ow. Mansher,
however, took the position that he had a bi ndi ng contract to purchase
t he house. He commenced a | aw suit against Rivas for specific
performance and, on May 20, 1988 fil ed a noti ce of pendency agai nst the
Ri vas house. Rivas answeredw th, inter alia, adefenceof fraudin
t he i nducenent, contendi ng t hat she had been |l ed to believe that she
was si gni ng an agreenent to sell the house for $258,000.00 at atine
t hat she had an of fer fromanot her potenti al purchaser in the amount of
$255, 000. 00. Eventually, on June 1, 1990 the matter was settled, with
Ri vas payi ng Mansher $7,000.00 (Conp. Ex. 5 and 6).

OPI NI ON

| - Pursuant to Real Property Law (RPL) 8440-a, no person nmay hol d
hi mor hersel f out or act tenporarily or otherwi se as areal estate
sal esperson without first procuringalicensetherefor. Areal estate
sal espersonis "aperson associatedwith alicensed real estate broker
tolist for for sale, sell or offer for sale...to buy or offer to buy
or tonegotiate the purchase or sale...of real estate...." RPL 8440(3).
Such a license is required even where the broker with whomthe
sal espersonis associatedis acting as aprincipal. 1934 Op. Atty.
Gen. 234.

Thr ough her actions wthregardtothe R vas property, Cruz both
hel d hersel f out and acted as a real estate sal esperson. She hel d
hersel f out as a sal esperson by i nplication when she spoke with Ri vas
about the possibility of Gol den East assisting Rivas inthe sal e of her
house in return for a comm ssi on, and when she present ed Mansher's
offer, whileinbothinstances failingtotell Rivas that she was only
atrainee and not alicensed sal esperson. She acted as a sal esperson
when she solicited Rivas' agreenent to have Gol den East act as her
agent inthe sal e of her honme and when she presented Mancher's offer to
Ri vas.

I1- Areal estate broker nmay be subject to discipline by the
Departnment of State for availing hislicenseto another personsoasto
enabl e that person to act as a real estae broker w thout being so
i censed. Departnent of Statev Quittari, 37A DOS 87, conf'd. sub nom
Guittari v Department of State 535 NYS2d 284 (A. D. 1st Dept., 1988);
Department of State v Kavan, 49 DOS 91; Departnent of State v Shul ki n,
4 DCS 90; Departnent of State v Brooks, 3 DOS 88; Departnent of State
v_Eksteen, 49 DOS 88.

"I'norder for the conpl ai nant to establish that
such availing occurred it nmust showthat unli -
censed activity occurred and t hat t he respondent
either intendedthat it occur andfacilitatedit
t hr ough maki ng her |icense avail abl e, or that she
knewthat it was occuring and took no steps to
stopit, or that she acted reckl essly in placing
her license inthe office and then not taking
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reasonabl e st eps t o det er m ne what was occuri ng
inthat office." Departnment of State v Braun, 28
DOS 89.1

I11- Real Estate brokers and sal espersons are permttedto prepare
purchase offer contracts subject to very definite |imtations.

"The I'i ne bet ween such perm tted acts by real
est at e brokers and t he unaut hori zed practi ce of
t he | aw has been recogni zed as thin and difficult
to define and, at tinme, to discern. Whether or
not t he services rendered are si npl e or conpl ex
may have had a beari ng on t he out cone, but it has
not been controlling....

The justificationfor grantingtoreal estate
br okers and agents the privilege to conplete
si npl e purchase and sal e docunent s has been sai d
to be the practical aspect of the matter, that
i's, the busi ness need for expedition andthe fact
t hat the broker has a personal interest inthe
transaction. It should be notedinthisregard,
however, that the so-called'sinple contract is
inreality not sinple....The personal interest of
t he broker inthe transaction and the fact t hat
he i s enpl oyed by one of the opposing parties are
further reasons torequire that, insofar as the
contract entails | egal advi ce and draftsmanshi p,
only alawyer or | awers be permttedto prepare
t he docunent, to ensure the del i berate consider-
ation and protection of theinterests andrights
of the parties.

The | aw for bi ds anyone to practice | aw who
has not been found duly qualifiedand|licensedto
do so....Thus, the privil ege accorded to real
est at e broker s and agents nmust be ci rcunscri bed
for the benefit of the public to ensure that such
pr of essi onal s do not exceed t he bounds of their
conpet ence and, to the detrinent of the innocent
publ i c, prepare docunents t he execution of which
requires a lawer's scrutiny and expertise."
Duncan & Hi Il Realty v Dept. of State, 62 AD2d
690, 405 NYS2d 339, 343-344 (1978) (citations
om tted), appeal di sm ssed 45 Ny2d 821, 409 NYS2d
210.

11t should be noted that, although it was not charged and,
therefore, it cannot serve as t he basis of a finding agai nst Mansher,
t he enpl oynent by a real estate broker of an unlicensed sal espersonis,
pursuant to RPL 8442-c, a m sdonmeanor.
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I n preparing a purchase offer contract, real estate brokers and
sal espersons nmay not i nsert any provi sion whi ch requires the exercise
of | egal expertise. They may not devise

"l egal terns beyond t he general description of
t he subj ect property, the price and t he nort gage
to be assuned or given....(and) may readily
protect (thensel ves) froma charge of unl awf ul
practice of awby insertinginthe docunent that
it issubject tothe approval of the respective
attorneys for the parties. Moreover, a real
est at e br oker or agent who uses (a purchase of fer
form recomrended by a joint commttee of the bar
associ ation and real tors associ ati on of his | ocal
county, who refrains frominserting provisions
requiring |l egal expertise and who adheres to t he
gui del i nes agr eed upon by t he Aneri can Bar Asso-
ciation and the National Associ ati on of Real
Est at e Brokers. .. has no need to worry about the
propriety of his conduct in suchtransactions.”
Duncan & Hill Realty v Dept. of State, supra, 405
NYS2d at 345.

The purchase of fer prepared by Cruz at the direction of Mansher
does not conformto the aboverules. Thereis noprovisioninit that
t he docunent is subject tothe approval of the parties' attorneys, and
t her e was | anguage i nsert ed whi ch goes beyond t he perm tted general
ternms (i.e. the phrase "Subj ect to agreenent bet ween bet ween owner &
Buyer ", whi ch was used and positionedinthe docunent i nsuch away as
to beunclear). Thisis not acase whichfalls outside of proscription
agai nst the unlicensed practice of | aw because the drafter of the
docunment was a party tothe transaction (since Cruz nerely followed
Mansher's directionsintheinitial prepartation of the docunent it
coul d be said that she acted at that stage in a secretarial capacity),
as it was Cruz who added, wi t hout beingtoldto do so by Mansher, the
i mproper extra provisiononly after Rivas rai sed an objectiontothe
wor di ng of the docunent. Mansher theninitial edthe change, thereby
ratifying Cruz's act. See, Restatenent (Second) of Agency, 8882-84.

| V- When t he respondents agreed to assist Rivas in finding a
pur chaser for her house t hey becane her agents. Restatenent (Second) of
Agency, 815. The rel ationship of agent and principal is fiduciaryin
nature, "...founded on trust or confi dence reposed by one personinthe
integrity and fidelity of another." Mobil O 1 Corp. v Rubenfeld, 72
M sc.2d 392, 339 NYS2d 623, 632 (Civil Ct. Queens County, 1972).
I ncl uded i n the fundanental duties of such afiduciary are good faith
and undi vided |l oyalty, and full and fair disclosure. Such duties are
i nposed upon real estate licensees by licenselaw, rules and regul a-
tions, contract | aw, the principals of thelawof agency, andtort | aw
L.A. Gant Realty, Inc. v Cuonpn, 58 AD2d 251, 396 NYS2d 524 (1977).
The obj ect of these rigorous standards of performanceis to secure
fidelity fromthe agent tothe principal andtoinsure the transacton
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of the busi ness of the agency to t he best advant age of the princi pal .
Deparnent of State v Short Ter mHousi ng, 31 DOS 90, conf'd. sub nom
Short TermHousing v Departnent of State, 176 AD 2d 619, 575 NYS2d 61
(1991); Departnent of State v Goldstein, 7 DOS 87, conf'd. Sub nom
Gol dstein v Departnment of State, 144 AD2d 463, 533 NYS2d 1002 (1988).

It is

"well settled as the lawin this state that
wher e an agent for the sal e of property enters
upon negotiations for the purchase of it hinself
he thereby term nates the agency....

The two positions, that i s of agent and pri nci -

pal , are inconsistent with each other; in the one
case, the agent is bound to exercise his best

skill and ability and a hi gh degree of fidelity
and good faith to secure for his principal the
best price possible for the property to be sol d;

inthe other heisjustifiedinusingall means
i n his power not unl awful to secure the property
at the | owest price possible. Wen an agent

purchases fromhis principal for his own benefit

he i s presuned t o have resigned his agency. The
policy of thelawis to prohibit a person from
attemptingtofill the two positions at the sane
time, and the principle applies in all cases
ali ke, and not nerely inthose cases where the
agent has been guilty of fraudul ent conduct."

Morgensternv Hill, 8 Msc. 356, 358-359, 28 NYS
704 (Superior Ct. Buffalo, 1894) (citations
omtted). See, al so, Dobson v Racey, 8 NY 216
(1853).

However,

"One enpl oyed as agent viol ates no duty to the
principal by acting for his own benefit if he
makes a full disclosure of the facts to an acqui -
escent principal and takes no unfair advant age of
him...(T)he disclosure nust include not only the
fact that the agent is acting on his own ac-
count...but also all other facts which he shoul d
realize have or are likely to have a beari ng upon
the desireability of the transaction fromthe
vi ewpoi nt of the principal...the agent's duty of
fair dealingis satisfiedonlyif hereasonably
bel i eves that the principal understands the
i mplications of the transaction." Restat enent
(Second) of Agency, 8390, comment a. See, al so,
3 NY Jur.2d, Agency, 8195.



-7-

Once it has been established that the agent has acted as an
adverse party, the burden of proof is onthe agent to establish that he
has made the required prior disclosure, and that the disclosureledto
the principal's inforned consent. Restatenent (Second) of Agency, 8390,
comment g. See, al so, Departnent of State v Gol dstein, supra; c.f.
Departnent of State v Ti ng Kwok Chan, 43 DCS 88, conf'd. sub nomTi ng
Kwok Chan v Departnent of State, 540 NYS2d 118 (A. D. 1st Dept. 1989);
Departnent of State v Alno, 24 DOS 87, conf'd. sub nomAl no v Shaffer,
149 AD2d 417, 539 NYS2d 765 (1989). "Disclosurewhichis 'indefinite
and equi vocal does not set the agent free to bargain for his own
account....' ( Hasbrouck v Rynkevitch, 25 AD2d 187, 189, 268 NYS2d 604
[ 3d Dept. 1966])." TPL Associ ates v Hel nsel y- Spear, Inc., 146 AD2d 468,
536 NYS2d 754, 756 (1989).

The questionis, then, whether the respondents nmade sufficient
di scl osure to Rivas. Rivas knewthat Mansher was the real estate
br oker responsi bl e for the operati on of Gol den East, and t hat Mansher
was seeking to purchase the property hinself. However, thereis no
cl ai mby t he respondents, nor evidence to support such a cl ai mshoul d
one be made, that they made any di sclosure to Rivas of the conflicts
i nherent in Mansher being both agent and principal in the sane
t ransaction. "The burden of provingthat such di scl osure has been nade
isinthe nature of an affirmative defense. |n other words, acting as
an adverse party is a breach of fiduciary duty unless it can be
justified with a showi ng that adequate di scl osure has been made. "
Departnment of State v Barnonde, 48 DOS 91 at 4. The respondents,
however, have shown only that they di scl osed that Mansher was the
broker and that he would be pur chasi ng the property hinmself. See
Departnment of State v Lepkowski, 26 DOS 92.

V- Fraudul ent practices "...asusedinrelationtotheregulation
of commercial activity, is often broadly construed, but has generally
beeninterpretedtoinclude those acts which may be characteri zed as
di shonest and m sl eadi ng. Since the purpose of suchrestrictions on
commercial activity is to afford the consum ng public expanded
protection fromdeceptive and m sl eadi ng fraud, the applicationis
ordinarily not limted to instances of intentional fraud in the
tradi tional sense. Therefore, proof of anintent to defraudis not
essential ." Alstatelns. Co. v Foschio, 93 A D. 2d 328, 464 N. Y. S. 2d
44, 46-47 (1983) (citations omtted). Asingle fraudul ent practice may
be the basis for the i nposition of disciplinary sanctions. D vision of
Li censing Services v Linfoot, 60 DOS 88, conf'd. sub nomHarvey v
Shaffer, 156 A.D.2d 1013, 549 N.Y.S.2d 296 (1989).

VI - Wher e a broker or sal esperson has recei ved noney t o whi ch he
is not entitled, he may be required to return it, together with
interest, as a condition of retention of his license. Kosti ka v Quono,
41 N Y. 2d 673, 394 N Y. S. 2d 862 (1977); Zelik v Secretary of State, 168
AD2d 215, 562 NYS2d 101 (1990); Edel stein v Departnent of State, 16
A.D.2d 764, 227 N. Y. S.2d 987 (1962). As such a requirenment may be
i nposed even where the | i censee has obt ai ned such noney t hr ough a court
awar ded j udgenent, Departnent of State v Fitzsinons, 3/6/72, conf'd.
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sub nomFitzsi nons v Departnment of State, 40 AD2d 843, 337 NYS2d 499
(1972), it certainly may be i nposed where the | i censee has recei ved t he
noney as the result of asettlenment. Alicensee nmay not be pernmitted
to use the courts to extort noney to which he is not otherw se
entitl ed.

VI1- Beinganartificial entity created by | aw, Gol den East can
only act through it officers, agents, and enployees, and it is,
t herefore, bound by t he know edge acquired by and i s responsi bl e for
the acts commtted by its representative broker, Mansher, withinthe
actual or apparent scope of his authority. A-1 Realty Corporationyv
State Division of Huiman R ghts, 35 A D. 2d 843, 318 N. Y. S. 2d 120 (1970);
D visionof Licensing Servicesv First Atlantic Realty Inc., 64 DOS 88;
Roberts Real Estate, Inc. v Departnent of State, _NY2d_ (10/20/92);
RPL § 442-c.

VI11- The only expl anati on of f ered by Mansher for his serious
m sconduct i s an argunent that Cruz was only acting as a transl ator
since she was the only personin his office who spoke spanish. The
uncont est ed evi dence, however, establishes that there were other
enpl oyees i nthe of fi ce who spoke spani sh, and, far fromacting as a
translator, while G uz conduct ed her dealings with Rivas subject tothe
general oversight and with t he know edge of Mansher, Mansher di d not
directly participateinthose dealings, some of which even occured
wi t hout hi mbei ng present. His testinony indicates that he neither
under st ands why hi s conduct was unl awf ul , nor appreci ates the seri ous-
ness of his wongdoing. Such an attitude may be considered in
det erm ni ng what penalty shoul d be i nposed in furtherance of the
Department of State's obligationto protect the wel fare of the general
public. Departnent of State v Dorfnman, 67 DOS 82, conf'd. sub nom
Dorfman v _Paterson, 97 AD2d 515, 467 NYS2d 1020 (1983).

I n determ ni ng what penalty toinpose on Cruz | have takeninto
consi deration the D vision of Licensing Services' recomendation t hat,
inlight of her cooperation and her truthful testinony, she should
receive areprimand. | have al so considered the facts that prior to
her enpl oynent by Mansher and East West Cruz had never wor ked i n real
est at e brokerage; the events i n question occured only shortly after the
commencenent of that enpl oynent; and Cruz only di d what Mansher tol d
her to do.

CONLCUSI ONS OF LAW

1) By hol di ng hersel f out and acting as a real estate sal esperson
when not so |licensed Cruz violated RPL 8440-a.

2) By engaging inthe unlicensed practice of | aw O uz denonstrat ed
i nconpet ency.
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3) By permtting and directing Cruz to act as a real estate
sal esperson when not so | i censed, and by facilitating such unlicensed
activity, Mansher availed his real estate broker's licenseto Cuz and
denonstrated untrustworthi ness and i nconpetency.

4) By failingtodiscloseto R vas theconflictsinherent inhis
pur chasi ng her hone and acting as principal and agent in the sane
transaction, and as aresult acting wi thout her inforned consent, and
by t her eby pl aci ng his own self interest ahead of the interest of his
princi pal, Mansher breached his fiduciary duties to R vas and denon-
strated untrustwort hi ness and i nconpet ency, and engaged i n a f raudul ent
practi ce.

6) By permttingandratifying Cruz's unlicensed practice of | aw
Mansher denonstrated untrustworthi ness and i nconpetency.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Avi Mansher and Gol den
East Real ty have engaged i n a fraudul ent practi ce and have denonstr at ed
unt rustwort hi ness and i nconpet ency, and accordi ngly, pursuant to Real
Property Law8441-c their |icenses as real estate brokers are revoked,
effective i medi ately, and shoul d t hey ever apply for rei ssuance of
i censes as real estate brokers or as a real estate sal esperson no
action shall be taken on such application until they shall have
produced proof satisfactory to the Departnent of State that they have
refunded t he sumof $7,000.00 plus interest at the |l egal rate for
judgenents (currently 9% fromJune 1, 1990 to Leonor Rivas, and

| T1S FURTHER DETERM NED THAT Estel |l a Cruz has vi ol at ed Real
Property Law 8440-a, has engaged i n a fraudul ent practice, and has
denonstrat ed i nconpet ency, and accordi ngly, pursuant to Real Property
Law 8441-c, she is reprimnded therefor.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Maureen F.  asheen
Deputy Secretary of State



