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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

JOHN MC DERMOTT,

Respondent .
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on May 8, 1996 at the New York State
O fice Building |ocated on Veterans Menorial H ghway, Hauppauge,
New York, and on July 3 and Septenber 26, 1996 and February 10 and
May 28, 1997 at the office of the Departnment of State |ocated at
270 Broadway, New York, New York

The respondent, of 39 Rose Place, Selden, New York 11784, was
not present on May 8, 1996. He had appeared that day just prior to
t he hearing and requested an adj ournnent. When he was advi sed t hat
the request was not in conpliance with the applicable regulation
(19 NYCRR 400. 11) and woul d not, therefore, be granted, he asked if
it was necessary for himto remain. He was told that it is always
advi sabl e for a respondent to be present at a hearing, but that it
was his choice whether to stay. He chose to | eave. The respondent
was present at the subsequent sessions of the hearing, and was
represented at those sessions by Anthony Colleluori, Esq., Kirk,
Medina, Melo & Colleluori, LLP, 43 Conklin Street, Farm ngdal e,
New York 11735.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJdame, Esq.

COMPLAI NT

The conplaint inthe matter all eges that: Despite the Novenber
8, 1993 revocation of his license as an apartnment information
vendor pursuant to a consent order the respondent has continued to
operate as such and under the name under which he was previously
i censed; the respondent entered into a contract with Sherri M
Bartone to provide a |list of roons and/or apartnents to rent, for
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which Ms. Bartone paid a fee of $100.00, provided her with a |i st
of accommobdati ons which were already rented, and refused to refund
the fee; the respondent entered into a contract with Muricio
Linares to provide a |list of roons and/or apartnents to rent, for
which M. Linares paid a fee of $100.00, provided himwith a |ist
of accommodati ons which were either not available or for which the
t el ephone nunbers were incorrect, and refused to refund the fee;
the respondent entered into a contract with Brian Rubenstein to
provide a list of roons and/or apartments to rent, for which M.
Rubenstein paid a fee of $100.00, provided him with a list of
accommodati ons which were either not available or for which the
t el ephone nunbers were incorrect, and refused to refund the fee;
the respondent engaged in a pattern and practice of race and
national origin discrimnation in the offering of information
regardi ng housi ng accommodati ons; and the respondent engaged in
di scrimnatory practices in hiring enployees on the basis of sex.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified nmail delivered on February
26, 1996 (State's Ex. 1).

2) At all tines hereinafter nentioned the respondent was a
duly licensed real estate broker in his individual nane with a
business address of 39 Rose Place, Selden, New York (State's Ex.
2).

3) On Novenber 8, 1993 the respondent signed a consent order
in Matter of the Division of Licensing Services v John Mc Dernott,
qual i fying officer of Places To Live, Inc., in which he waived his
right to a hearing and pled guilty to charges involving the
operation of his apartnment information vendor business including:
the failure to refund advance fees; the failure to use an approved
contract form the failure to provide all the information required
in the approved escrow agreenment formfor advance fees; violations
of 19 NYCRR 190.1, 190.3[c], 190.5, and 190.6; the denonstration of
unt rustwort hi ness and/ or inconpetency; and engagi ng in fraudul ent
practices. The respondent further consented to the revocation of

' The respondent's |icense expired on July 6, 1996 and was not
r enewed. That, however, does not divest this tribunal of
jurisdiction, as the charged m sconduct all egedly occurred, and t he
proceedi ngs were commenced, while the respondent was |icensed
Br ookl yn Audit Co., Inc. v Departnent of Taxation and Fi nance, 275
NY 284 (1937); Al bert Mendel & Sons, Inc. v N.Y. State Departnment
of Agriculture and Markets, 90 AD2d 567, 455 NYS2d 867 (1982);
Seni se v Corcoran, 146 M sc.2d 598, 552 NYS2d 483 (Suprene Ct., NY
County 1989). In such circunstances a |icense may be revoked even
after its expiration. Main Sugar of Montezuma, Inc. v Wckham 37
AD2d 381, 325 NyS2d 858 (1971).
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his license as an apartnent information vendor, and agreed never
either to submt an application for such a license in the future,
or to have any financial or ownership interest or to hold office or
be enployed by any business or individual holding such a |icense
(State's Ex. 3).

4) I mredi ately subsequent to entering into the consent order
and proceeding apparently to the time of these proceedings, the
respondent continued to operate, under the color of being |icensed
as a real estate broker, an apartnment information vendor business
under the unlicensed name "Places To Live, Inc.” Li stings for
roons and apartnments would be obtained from |andlords, and the
respondent woul d advertise in various publications the availability
of roons and "studios,"? (State's Ex. 5). When nenbers of the
public responded to the advertisenents they woul d be sold the right
to receive listings for those housing accommodati ons, consisting
variously of roonms, "studios,” and apartnments, for a fee. Sone of
t he accommodations had their own separate entrances, and in sone
cases the rental space consisted of one of the two |iving spaces in
a two famly house. At the current tinme the respondent accepts,
and sells lists of, listings for apartnments of all sizes, including
those containing one and two bedroons. He has presented no
evi dence that would support the conclusion that the listings are
excl usively for accommodati ons of which the tenants will not have
excl usi ve | egal possession.

5) On Decenber 4, 1993 Sherri M Bartone entered into an
agreenent with the respondent d/b/a Places To Live Inc. pursuant to
whi ch, in exchange for a paynment of $100.00, she received |listings
of various accomodati ons which where purportedly available for
rent. The accommopdati ons were unfurnished, were | ocated in private
houses, consisted of a bedroomand either 1 or 2 additional roons
each, and in two cases the rent did not include utilities (State's
Ex. 4).

6) On March 1, 1994 Mauricio Linares entered i nto an agreenent
with the respondent d/b/a Places To Live Inc. pursuant to which, in
exchange for a paynment of $100.00, he received |listings of various
accommodat i ons whi ch where purportedly available for rent (State's
Ex. 6).

7) On January 15, 1994 Nunzio Sofio entered into an agreenent
with the respondent d/b/a Places To Live Inc. pursuant to which, in
exchange for a paynent of $125.00, he was to receive listings of
vari ous accommodati ons which where purportedly avail able for rent
(State's Ex. 7).

> 1n the parlance used by the respondent, a "studio" consists
of a single roomw th its own bathroomand cooking facilities. It
may or may not have its own outside entrance.
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8) On April 9, 1994 Brian Rubenstein entered i nto an agreenent
with the respondent d/b/a Places To Live Inc. pursuant to which, in
exchange for a paynment of $125.00, he was to receive |istings of
vari ous accommodati ons, including roons and apartnents, which where
purportedly available for rent (State's Ex. 11). The respondent
told himthat if he could not find a place to |live he would receive
a refund. In fact, he was given listings only for roonms. O the
twelve listings which he tried to contact, sone did not answer or
t he owner was not hone, approximately six were already taken, and
one was not suitable because the owner would not allow himto keep
his dog or have friends visit. M. Rubenstein not being able to
find suitabl e acconmpdati ons with the Iistings provided, his nother
requested a refund on his behalf. Eventual |y, through the
i ntercession of a governnent office, a refund was obtai ned.

9) When referring African-Anerican and Indian custoners to
roons whi ch were available for rent, the respondent steered themto
nei ghbor hoods which were occupied primarily by nmenbers of racial
mnorities and away from prinmarily white neighborhoods. To
facilitate that steering, when listings for roons were obtained the
respondent had t he enpl oyees of Places To Live Inc. inquire of the
| andl ords as to their preferences regarding the race of tenants.

10) The respondent discrimnated on the basis of sex in his
hiring of the enpl oyees of Places To Live Inc., and would hire only
wonen. At nost tines the enployees of Places To Live Inc.
consi sted of the respondent and one or two wonen. However, when a
new enpl oyee was being trained the roster was at tinmes increased to
i nclude the respondent and three wonen (transcript, p. 218, line
25, to p. 219, line 3).

OPI NI ON

| - Pursuant to RPL8446-b[1l], it is unlawful for any person to
act or engage in business as an apartment information vendor
wi thout being so licensed. An "apartnment information vendor" is
any person who engages in the business of claimng, demanding
charging, receiving, collecting, or contracting for the collection
of a fee froma custonmer for furnishing information concerning the
| ocation and availability of real property, including apartnent
housi ng, which may be | eased, rented, shared or sublet as a private
dwel 1'i ng, abode, or place of residence (RPL 8446-a[2]). The term
"real property" is not defined by the statute.® Accordingly, it is
necessary to resort to General Construction Law 840, which states:
"The termreal property includes real estate’, |ands, tenenents® and

® RPL 82 defines "real property,"” but restricts the definition
to RPL Articles 1-8.

* The term "real estate" is generally synonynous with "rea
(continued...)
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heredi t anents®, corporeal and incorporeal’. " 97 NY Jur2d, Statutes
§99.

Little guidance can be found in judicial precedent, as such
precedent relates to matters other than the apartment information
vendor business. Certainly, the apartnment information vendor |aw
woul d be rendered neani ngl ess should we follow the holdings that a
| ease, other than one nade in fee, is not real estate. See, e.g.,
Fifth Ave. Bl dg. Co. v Kernochan, 221 NY 370 (1917); Statutes 8233,
McKi nney' s Consol i dated Laws of NY.

It is, therefore, necessary to resort to an attenpt to
determne the intentions of the Legislature in enacting the
Apartment Information Vendor Law. 97 NY Jur2d, Statutes 8§101.

"I't is fundanental, as we have recently said,
that 'The intent of the Legislature in
enacting legislation is the primary object to
be found. Whenever such intention is apparent
it nmust be followed in construing the

(...continued)

property.” It includes Iand and anything permanently affixed to
the land, including itenms which would be personal property were
they not affixed to buil dings. BLACK' S LAWDI CTI ONARY 1136 (5th ed.
1979) .

> "This term in its conmon acceptation, is only applied to
houses and other buildings...." BLACK S LAW DI CTI ONARY 1316 (5th
ed. 1979).

® "Things capable of being inherited, be it corporeal or
i ncorporeal, real, personal, or m xed, and includi ng not only | ands
and everything thereon but also heirloons, and certain furniture
whi ch, by custom may descend to the heir together with the | and.
Thi ngs which may be directly inherited, as contrasted wi th things
whi ch go to the personal representative of a deceased.” BLACK S LAW
DI CTI ONARY 653 (5th ed. 1979).

" "Corporeal"” is a termdescriptive of such things as have an
objective, material existence, referring to things which are
percepti ble by the senses of sight and touch, and which possess a
real body. Accordingly, "corporeal property"” is such as affects
t he senses, and may be seen and handl ed, as opposed to i ncorporeal
property, which cannot be seen and handled, and exists only in
contenpl ation. A house is corporeal, but the rent payable for its
occupation is incorporeal. Corporeal property may be manually
transferred or, if it is not novable, possession of it may be
delivered. The transfer of incorporeal property nust be by other
means, such as the use of a witten instrument. BLACK S LAW
DI CTI ONARY 310 (5th ed. 1979).
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statute....a thing which is within the letter
of the statute is not within the statute
unless it be wthin the intention of the
| awmakers.... It is a famliar legal maxim
that "he who considers nerely the letter of an
instrument goes but skin deep into its
meani ng, " and all statutes are to be construed
according to their nmeaning, not according to
the letter.'™ Astman v Kelly, 2 NY 2d 567,

572, 161 NYS2d 860 (1957)(citations omtted).

"Qur cardinal function in interpreting a
statute should be to 'attenpt to effectuate
the intent of the Legislature, and where the
statutory | anguage is clear and unamnbi guous,
the court should construe it so as to give
effect to the plain neaning of the words

used'." Matter of State v Ford Mtor Co., 74
NY2d 495, 500, 549 NYS2d 368. (1989)(citations
omtted).®

"Words in statutes should be given their
ordinary neaning and not extended to
acconplish untoward results....Hence, we
should not ascribe to the Legislature an
intention to inflate the words of the statute
beyond their ordinary understanding." G asser
v Price, 35 AD2d 98, 100-101, 313 NyS2d 1
(1970) (citations omtted).

However, while, as noted above, it is necessary to apply the
comon neaning of the words of a statute, the tribunal should not
"blindly apply the words of a statute to arrive at an unreasonabl e
or absurd result.” WIlliams v WIllianms, supra, 23 Ny2d at 599;
Onondaga County Savings Bank v Butler, 147 NY 167 (1895).

In interpreting a statute it may be, as it is herein,
necessary to consider the circunmstances under which, and the
pur pose for which, it was enacted. Onondaga County Savi ngs Bank v
Butler, supra. Thus, the tribunal "should consider the m schief
sought to be renedi ed and shoul d favor the construction which wll
suppress the evil and advance the remedy."” New York Life Ins. Co.
v State Tax Com, 80 AD2d 675, 677, 436 NYS2d 380 (1981).

The Apartnment | nformation Vendor | awwas originally enacted in
1975. Substanti al anendnents were nade by Chapter 805 of the Laws

8 "A statute is 'clear and unanbi guous' because the court has
consi dered the neaning of the statute and reached a concl usi ons on
the question of legislative intention.” Wllianms v WIllians, 23
NY2d 592, 598, 298 NyS2d 473.
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of 1980 . As explained in the |egislative nenorandum submitted in
support of the bill by the Departnment of State, which had devel oped
the bill, in the four years that they had been |icensed, apartnent

informati on vendors (at the tinme known as "apartnment referral

agents") had continued to attract an extraordinary nunber of
conplaints at a rate far exceeding that for real estate brokers and
sal espersons. The conplaints invol ved such things as referrals to
unavai |l abl e or nonexi stent apartnent, apartnments that didn't neet
the customer's specifications or which were uninhabitable, false
and m sl eadi ng advertising, inability to obtain prom sed additi onal

listings, failure to divulge refund policies, rude treatnent, and
intimdation. Record keeping had been found to be extrenely poor,

with the resultant inhibition of proper enforcenent of the | aw and
rules. It was noted that because the collection of advance fees
had resulted in large scale abuse the bill prohibited such
activity.® Menorandum of Department of State, 1980 Laws of New
York, pp. 1816-1817. The sanme concerns were voi ced by the Governor
in his nmenorandum approving the bill. 1980 Law of New York, pp

1906- 1907.

In view of the foregoing, it is clear that the respondent's
activities in the sale of information concerning the availability
of roons and, in particular, studios and other apartnments, falls
within the definition of "apartnent information vendor." The
exception which he has tried to carve out based on the distinctions
which he attenpts to draw between the types of housing
accommodat i ons i nformati on about which he deals in and ot her types
of apartnents is illusory. The essential concern is that he sells
i nformati on about real property, including apartnent housi ng, which
may be rented as a private dwel ling, abode, or place of residence.®

The respondent's argunent that he is permtted to engage in
the activities of an apartnent i nformation vendor under his |icense
as a real estate broker is incorrect. Wile it is true that prior
to the enactnent of the apartnent information vendor |aw sone
courts held that such activities required licensure as a real

® Pursuant to RPL 8446-c, the collection of an advance fee by
an apartnment information vendor is severely restricted. The fee
may not exceed one nonth's rent, and the licensee may retain only
$15 for adm nistrative services, with the balance to be deposited
in an escrow account and to remain the property of the custoner.
The |icensee becones entitled to the fee only when the custoner has
| eased or rented a private dwelling, and within ten days of
receiving witten notice that the custoner has not entered into
such a | ease or made such a rental and does not intend to do so,
t he advance fee, | ess the adm nistrative charge, nust be refunded.

' The respondent's referral activities were not, as his
counsel would have the tribunal believe, restricted to the rental
to | odgers of single roons in private hones.
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estate broker (People v Biss, 81 Msc2d 449, 365 NyS2d 983 (1975);
People v Sickinger, 79 Msc2d 572, 360 NyS2d 796 (1974)), it is
also true that with the enactnent of the statute the | aw changed.

When the Legi sl ature enacted the apartnent information vendor
law, it carved out for special attention an area of the real estate
business in which it decided that the public required special
protection, and i nposed on |icensees speci al requirenents above and
beyond t hose pl aced on real estate brokers. Accordingly, unlike in
the practice of real estate brokerage, apartnent information
vendors nust establish special interest bearing trust accounts in
the m ni mum anmount of five thousand dollars (RPL 8446-b[6], are
required to use specially approved contracts (RPL 8446-c[1]), may
be required to file quarterly reports with the Secretary of State
(RPL 8446-c[4]), may not retain nore than fifteen dollars of any
advance fee when a rental has not been effectuated (RPL8446-
c[5][a], and are forbidden to charge a fee in excess of one nonth's
rent (RPL 8446-c[5][b]).

In fact, the respondent was advised of his need for an
apartment information vendor's license in a Declaratory Ruling (92-
43) (State's Ex. 12) issued by the General Counsel of the
Departnent of State on Novenber 6, 1992 in response to his request.
Specifically, he was advised that in order to sell information
about the availability of apartments, defined as consisting of one
or nore roons separated and set apart from all other roons in a
dwelling and containing at |east one bathroom and nore
particularly information about the availability of "studio roons,"”
he nust have such a license. ™

' The fact that the respondent received a |letter dated May 18,
1989 fromthe District Manager of conplainant’'s Mneola office in
whi ch he was advised that furnished roonms do not come under the
jurisdiction of the Departnent of State (Resp. Ex. A) is irrelevant
because: 1) the letter speaks of "furnished roons” and not of
"studios" or "studio roonms"; 2) the letter does not discuss the
i ssues of whether the roons are separated and set apart fromthe
ot her roons in the dwelling and of whether they have bat hroons; and
3) the letter predates the Declaratory Ruling and was signed by a
person in a non-legal position with |less authority than that of the
General Counsel .

Nei ther do the tel ephone conversations which the respondent
had in 1995 and 1996 with attorneys Dan Shapiro and Bruce Stuart
(Resp Ex. D) and investigator Mchael El nmendorf support the
respondent’'s case. M. Shapiro, M. Stuart, and M. El nmendorf
serve in positions of |less authority than that of General Counsel
the respondent failed to advise them of the existence of the
Decl aratory Ruling; the conversations post date the unlicensed
activity; and the respondent apparently never availed hinmself of

(continued...)
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Thus, the respondent know ngly violated RPL8446-b[1].
Further, the violation occurred after he had agreed in a consent
order: Never to apply for such a |license; never to have a financi al
or ownership interest in any business holding such a |icense; and
never to hold office or be enployed by a hol der of such a |license.
Thus, since it is clear that when he then went ahead and engaged in
the apartnment information vendor business under the color of his
license as a real estate broker he did so with the consci ous intent
of evading the spirit of the consent order, the respondent's
conduct was a denonstration of gross untrustworthiness. '

I1- The respondent contends that the discrimnation charges
are barred by the doctrines of res judicata and collateral
estoppel. That contention is based on the fact that prior to these
proceedi ngs the Attorney Ceneral of the State of New York settl ed,
by way of a consent judgenent, an action brought in the United
States District Court for the Eastern District of New York in which
di scrimnation was alleged and injunctive and declaratory relief
was sought.

The doctrine of res judicata is not applicable in this case
i nasmuch as the primary relief sought by the conpl ai nant herein,
t he revocation of the respondent's |icense as a real estate broker,
was not available in the action in the Eastern District. Burgos v
Hopkins, 14 F.3rd 787 (2nd G r. 1994).

The doctrine of collateral estoppel is one of issue
precl usi on. It "precludes a party from relitigating in a
subsequent action or proceeding an issue clearly raised in a prior

(... continued)
M. El mendorf's suggestion of Septenber 9, 1996, and M. Shapiro's
of fer of Septenber 27, 1996, to request a witten opinion.

Accordingly, even were the doctrine of equitable estoppel to
be applicable to this proceeding, as it is generally not to the
actions of governnental agencies, Parkview Associates v City of New
York, 71 Ny2d 274, 525 NyS2d 176 (1988), it would be of no use to
t he respondent.

2 The respondent entered into the consent order without the
advi ce of counsel. However, the order contains the follow ng
| anguage: "WHEREAS, respondent is unrepresented by counsel and has
been advised as to his right to obtain counsel, and after having
been so advi sed, respondent has determ ned to continue to represent
himself in this matter...." (State's Ex. 3). Having made such an
i nformed wai ver, the respondent cannot now be heard to attack the
validity of the order. Vixon v Anbach, 114 AD2d 617, 494 NYS2d 456
(1985); Walston v Axelrod, 103 AD2d 769, 477 NYS2d 440 (1984),
| eave to appeal denied 64 Ny2d 611, 490 NyS2d 1024; see, also
People v Hol nms, 126 AD2d 963, 511 NyS2d 738 (1987).
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action or proceeding and decided against that party or those in
privity, whether or not the tribunals or causes of action are the
same.” Ryan v New York Tel ephone Co., 62 Ny2d 494, 478 NYS2d 823,
826 (1984). For it to apply the issues nust have actually been
litigated and determ ned. Kaufrman v Eli Lilly and Co., 65 Ny2d 449,
492 NYS2d 584 (1985).

Counsel for the conplainant ably points that Prudential Lines,
Inc. v Firemen's Ins. Co. of Newark, N.J., 91 AD2d 1, 457 NySad
272, cited by the respondent to support the proposition that a
consent judgenment has the sane effect as does a judgnment, is not
appl i cabl e herein. In Prudential, the consent judgenent stated
that all issues had been resolved by the parties. The consent
j udgenent between the Attorney CGeneral and the respondent contains
no such |anguage, and nerely inposes certain obligations on the
respondent. There is no nention of any resolution of the issues,
and it is stated that the parties consented to the entry of the
j udgenent "to avoid the expense, delay and uncertainty of prol onged
l[itigation...." (Resp. Ex. FE). In no way can such a consent
j udgenent be viewed as a determination of the issues.

Li kewise, Cahill v Arthur Anderson & Co., 659 F.Supp 1115
(S.D.N. Y. 1986) does not support the proposition that the
di scrimnation charges are barred by collateral estoppel. It is
clear fromthat decision that the parties in that case had resol ved
t he underlying i ssues of fact, an elenent which is mssing fromthe
consent judgenent in this mtter.

I11- The evidence clearly establishes that the respondent
steered custoners to and away from particul ar nei ghbor hoods based
on their race or ethnic origin, a fact which he does not deny.
Such conduct is a violation of Executive Law 8296[5][c], which
provi des:

"It shall be an unl awf ul di scrim natory
practice for any real estate broker...[1]...to
deny or wthhold any housing accommodation
...fromany person or group of persons because
of the race,...color, national origin...of
such person or persons."

The respondent's conduct was also in direct violation of
Executive Law 8296[5][c][2], which provides that it is unlawful for
a real estate broker to

"print or circulate or cause to be printed or
circulated any statenent, advertisenent or
publication, or to use any formof application
for the...rental or Iease of any housing
accommodation...or to mnmake any record or
inquiry in connection with the prospective
...rental or | ease of any housi ng
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acconmmodati on...which expresses, directly or
indirectly, any limtation, specification, or
di scrimnation as to race,...color, nationa
origin...; or any intent to make any such
[imtation, specification or discrimnation”

as well being a violation of Cvil R ghts Law 840-c[2], which
provi des t hat

"(n)o person shall, because of race,...color
nati onal origin...be subj ect ed to
discrimnation in his civil rights...by any
other person or by any firm corporation or
institution...."

In addition, the respondent's conduct was in violation of 42
USC 83604, which bars, anong other things, discrimnation in the
rental of housing on the basis of race, color, or national origin,
of 42 USC 83617, which provides that it is unlawmful to coerce,
intimdate, or interfere with any person in the exercise or
enj oynent of any right granted or protected by 42 USC 83604, of the
right of all persons to nmake and enforce contracts pursuant to 42
USC 81981, and of the right of all citizens to | ease real property
pursuant to 42 USC §1982.

Such racial steering is, of course, also, by itself and
wi thout reference to the violation of any particular statutes, a
denmonstration of untrustworthiness. Division of Licensing Services
v Bosco, 54 DOS 95.

| V- The respondent is also charged with engaging in unl awf ul
enpl oynment discrimnation, in that he hired enpl oyees on the basis
of sex, in violation of Executive Law 8296. That statute, however,
does not apply to enployers with fewer than four enployees.
Executive Law 8292[5]. Since the respondent, through his closely
hel d corporation, never nmet that threshold, he was exenpt fromthe
proscriptions of the statute. Germakian v Kenny Int'l Corp., 151
AD2d 342, 543 NYS2d 66 (1989), appeal denied 74 Ny2d 615, 549 NYS
2d 960 (1989).

CONCLUSI ONS OF LAW

1) By operating an unlicensed apartnent information vendor
busi ness the respondent violated RPL 8446-b[1] and denonstrated
untrustworthiness as a real estate broker.

2) The conplainant is not barred frombringing the charges of
discrimnation herein by the doctrines of res judicata and
col | ateral estoppel

3) By engaging in

racial steering the respondent violated
Executive Law 88296[5][c][

1] and 296[5][c][2], Cvil R ghts Law
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840-c, and 42 USC 881981, 1982, 3604, and 3617, and as established
by those viol ations, and by reason of the very nature of the raci al
steering, denonstrated untrustworthi ness as a real estate broker.

4) The <charge that the respondent engaged in unlawf ul
enpl oynment di scrimnation should be, and is, disn ssed.

5) The conpl ai nant has failed to prove by substanti al evidence
t hat the respondent engaged in fraud or a fraudul ent practice, and
t hat charge should be, and is, disn ssed.

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT John M Dernott has
denonstrated untrustworthi ness, and accordingly, pursuant to real
property law 8441-c, his license as a real estate broker is
r evoked. He is directed to imrediately send his |Ilicense
certificate and pocket card to Diane Ranundo, Customer Service
Unit, Departnment of State, Division of Licensing Services, 84
Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: October 31, 1997



