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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

BUTLER A. M LES, HERBERT KRAMER,
and FI RST AMERI CAN REALTY GROUP LTD.

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schneier, onJuly 14, 1988 at the office of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

Butler AL Ml es, of 347 Fifth Avenue, Suite 900, New York, New
York 10016 was not present at the hearing but was represented by
Ri chard Kel | y, Esq. of Baer Marks & Upham 805 Third Avenue, New YorKk,
New York 10022.

Her bert Kranmer and First American Realty G oup Ltd. (First
Anmerican), currently of 551 Madi son Avenue, New York, New York 10022
were present, and were represented by Barry R Fertel, Esg. and Joseph
Capobi anco, Esq. of Bell, Kal nick, Kl ee & G een, 300 Park Avenue, New
Yor k, New York 10022.

The conpl ai nant was represented by Paul S. Heyman, Esq.

At the close of the testinony the matter was adjourned to
Sept enmber 14, 1988, with M. Kelly directed to have M| es appear on
that date for exam nation by M. Heyman. On Septenber 12, 1988 |
received aletter fromM. Kelly, acconpani ed by aletter fromhis
client's physician, inwhichit was stated that the nedi cal condition
whi ch prevented M| es' appearance on July 14 would prevent his
appearance on Septenber 14. |In response, | adjourned the matter
w t hout date pending M| es' recovery, and on Septenber 13, 1988 i ssued
aninteri morder suspendi ng his |icense as areal estate sal esperson
pendi ng conpl eti on of the hearing.

On April 2, 1992, not having heard anything further from
respondents or their attorneys, | restored the matter to the cal endar,
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with the hearing schedul ed for May 20, 1992. On April 20, 1992 |
received aletter dated April 16, 1992 fromM . Kelly, in which he
informed nme that he i s nol onger associ ated wi t h Baer Marks & Uphamand
t hat neither he nor that firmstill represents Mles. M. Kelly stated
t hat he believedthat M| es had rel ocated to either the West Coast or
t o Mexi co. Nothing was heard fromM | es, to hima noti ce had been sent
at his last known busi ness address.

On May 14, 19921 received aletter of the sane date fromAll en
Green, Esq. of Rubin, Kalnick &Bailin, P.C., 405 Park Avenue, New
Yor k, New York 10022, inwhich it was stated that Kramer and Fir st
Anerican were nowrepresented by that firm which was seekingto |l ocate
itsfileonthemtter. Inviewof that, and of a prior conm t nent of
Kranmer's, an adj ournnent, to which M. Heynman consent ed, was r equest ed.
The matter was, therefore, adjourned to July 9, 1992.

M . Heyman subsequently | eft the enpl oy of the conpl ai nant, at
whose request the nmatter was t hen agai n adj ourned wi t hout date to al | ow
for substitution of counsel and re-eval uati on of the case. On Cctober
28, 1992 Dani el E. Shapiro, Esg., nowrepresentingthe conpl ai nant,
wote to M. Green and advised himthat in view of the apparent
unavailability of M| es the conpl ai nant woul d rest its case, and he
asked if M. Green wi shed to have an opportunity to put inacase on
behal f of his clients. By letter dated Novenmber 16, 1992 to M.
Shapiro, M. Geenrepliedthat he al so woul d rest his case, and urged
that on the record the matter should be dism ssed.

COMVPLAI NT

The conplaint inthe matter all eges that Kraner, alicensed real
estate broker, referred aclient to Mles, alicensed real estate
sal esperson associated with First Anerican, to negotiate various
resi dential property transactions; that M| es agreed to obtain al ease
for the client and requested and recei ved fromher $16, 000. 00 as t he
first andlast nonth'srent; that M| es retai ned hal f of the noney and
deposited the ot her half inthe account of a (non-respondent) cor por a-
tion of which Kraner is anofficer; that Mles, with the know edge and
consent of Kraner, demanded t he noney with no i ntention of performng
any brokerage services for the client but with theintent of retaining
t he noney for his and Kranmer' s use; that alease to the apartnent was
not obt ai ned and M| es has refused to refund t he noney; that Kraner
fail ed to provi de adequat e supervi sion of Mles; andthat M| es acted
as an unlicensed real estate broker and wongfully demanded and
recei ved conpensati on froma person ot her than the real estate broker
wi th whom he was associ at ed.

El NDI NGS OF FACT

1) Notices of hearingtogether with copi es of the conpl ai nt were
served on the respondents by certified mail (Conp. Ex. 1).
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2) Herbert Kraner is, and at all tines hereinafter nenti oned was,
duly licensed as areal estate broker representing First Arerican, a
br okerage fi rmwhi ch deal s strictly with commerci al real estate, and at
all times hereinafter nentioned Butler AL Ml es was duly |licensed as a
real estate sal espersoninassociationw th First Arerican. At the
time of the hearing M|l es was | i censed as areal estate sal espersonin
associ ati on wi th broker Anthony Bozich (Conp. Ex. 2), and | take
of ficial notice of therecords of the Departnment of State that that
i cense expired (whil e subject tothe interi msuspension) on Cctober
31, 1989 and has not been renewed.

3) Sonetinme in 1985 Ml es introduced Dr. Marquise R Cvar to
Kramer, statingthat Cvar was afriend of his. Sonetinethereafter
Kramer had a conversation with Cvar in which they discussed the
possi bility of locating office space for her. Acting as agent for the
owner, Kraner referred Cvar to space whi ch was avail abl e i n the General
Mot ors buil di ng, but nothing ever came of the referral.

Sonetinme thereafter Mlesinjured hinself inafall. Beforethe
accident Mles had visited the First American office on a regul ar
basi s, and had di scussed pendi ng deal s wi th Kramer on a daily basis.
After the acci dent, however, M| es sel domwent to the office, and, so
far as Kramer was aware, stopped working.

At sone point intinme Mles, wi thout the know edge of Kraner, had
a di scussi on with Cvar about finding her an apartnment. M| es subse-
guent |y advi sed Cvar that he had | ocated an apartnent for her to rent
at the Hotel Carlyle, andinresponsetohisrequest for the first and
| ast nonths' rent Cvar, who was |iving in Boston, had her bank transfer
$16, 000.00to Ml es. The paynent was i ssued i nthe formof two checks,
for $8,000.00 each, payable to Mles (Conp. Ex. 5).

At | east one of the checks was deposited by Mles inthe account
of SEO Expl oration Corp. (SEO (Conp. Ex. 7), a corporation of which
M | es was president. The SEO s corporate banking resolutionlists
Kramer as vi ce-president. Kramer's signature, however, does not appear
on ei ther that docunent or on the signature cards for the bank account
(Conmp. Ex. 6), and he disclainms any association with SEO.

When no | ease was forthcom ng, Cvar nade efforts t o obtain one
fromMIles. He advised her that the matter was under negoti ati on.
Finally, in January, 1986, Cvar demanded a refund fromMles. He
prom sed her that the noney woul d be returned to her, but failedto
carry through.

1 Nei t her Cvar nor M| es where present at the hearing. The only
non- hearsay testinony with regards to how Kranmer and M | es becane
acquai nted with Cvar, the degree of Kraner's know edge asto M| es’
dealings with Cvar, and Kraner's all eged association with SEO,
therefore, was that of Kranmer hinself.
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OPI NI ON

- 1t isMles' contention, as statedinhisresponseto alaw
suit by Cvar (Conmp. Ex. 3), that he was nerely retai ned by Cvar to
obtain the consent, of the then current tenants of the apartnent, to
the rental of that apartnent by Cvar. For that, he cl ai ns, Cvar agreed
t o pay hi m$20, 000. 00 wi t hout any regard t o whet her t he hot el consented
tothe rental. The expectation that anyone woul d believe such an
assertionis, | find, extrenely fanciful. Wile, consideringthe cost
of the apartnment that she was seekingtorent, it seens clear that Dr.
Cvar may be quite wealthy, it strains credulity to state that a person
woul d agree to pay $20, 000. 00 under the circunmstances asserted by
Mles. Rather, whilethe proof isinsufficient toestablishwhat MI|es
i ntended fromt he onset of the transaction, it is clear fromthe facts
and circunst ances that he did agree to assi st Cvar in obtainingthe
apartnent, that she gave hi m$16, 000. 00 to be appliedto the rental,
that M| es deposited at | east sonme of that noney i nthe account of a
cor poration which he controlled, that Mles failedto effectuate the
rental, and that Mles then refused to return the noney to Cvar.

A real estate broker or sal esperson has the fiduciary duty of
handling hisor its clients' funds with the utnost scrupul ousness, and
must take extrene care to assure that therights of thelawf ul owners
of those funds will not be jeopardi zed. Departnent of State v
Mttleberg, 61 DCS 86, conf'dsub nomMttlebergv Shaffer, 141 A D. 2d
645, 529 N.Y.S.2d 545 (1988); Division of Licensing Services v
Pellittieri, 77 DO592; D visionof Licensing Servicesv Tripoli, 96 DO
91. The use by areal estate broker or sal espersonfor hisor its own
pur poses of noney recei ved fromand bel ongi ng t o ot her persons warrants
the revocati on of the broker's or sal esperson’'s |icense. Law ence
Bl ack, I nc. v Quono, 65 A. D. 2d 845, 410 N. Y. S. 2d 158 (1978), aff'd. 48
N.Y.2d 774, 423 N. Y. S. 2d 920. "The i nposition of any | esser penalty
woul d unduly jeopardize the welfare of any persons who m ght do
busi ness with the respondents inthe future.” Divisionof Licensing
Services v Pellittieri, supra at p. 3.

Ml es' conduct with regards to Cvar's noney was not only a breach
of his fiduciary duties. It alsoconstituted a fraudul ent practi ce.
The term "fraudul ent practices” "...as used in relation to the
regul ati on of comrercial activity, is often broadly construed, but has
general ly beeninterpreted to includethose acts whi ch may be charac-
terized as di shonest and m sl eading. Since the purpose of such
restrictions oncomercial activityistoaffordthe consum ng public
expanded protection fromdeceptive and m sl eadi ng fraud, the appli ca-
tionisordinarilynot limtedtoinstances of intentional fraudinthe
tradi tional sense. Therefore, proof of anintent to defraudis not
essential ." Allstatelns. Co. v Foschio, 93 A D. 2d 328, 464 N. Y. S. 2d
44, 46-47 (1983) (citations omtted). Asingle fraudul ent practice may
be t he basis for the inposition of disciplinary sanctions. D vi si on of
Li censing Services v Linfoot, 60 DOS 88, conf'd. sub nomHarvey v
Shaffer, 156 A.D.2d 1013, 549 N.Y.S.2d 296 (1989).
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| 1- Real Property Law (RPL) 8440-a provi des t hat no person shal |
engage i n t he busi ness of, or act tenporarily or otherw se as, as real
est ate broker without being solicensed. Areal estate broker is,
anong ot her thi ngs, a person who attenpts to negoti ate the rental of
interest inreal estate. RPL 8440(1). Therefore, the conduct of M| es,
whet her in attenptingto negotiate theleasing of the apartnent, asis
claimed by Cvar, or in negotiating for the then tenants of the
apartnment tocedetheir interest toCvar, asis clainedby Mles, fell
withinthe defined activities of areal estate broker. Sincethose
activities occurredw thout the know edge and super vi si on of Kraner,
they did not fall under the protection of Mles' |license as a real
est at e sal esperson. RPL 88440(3), 441(1)(d) and 442-c, and 19 NYCRR
175. 21.

l|11- RPL 8442-a states:

"No real estate salesmaninany place in which
this article is applicable shall receive or
demand conpensati on of any ki nd fromany person,
ot her than a duly |icensed real estate broker
wi th whomhe associ at ed, for any servi ces ren-
dered or work done by such sal esman i n t he ap-
prai si ng, buyi ng, exchangi ng, | easing, renting or
negotiating of a | oan upon real estate.”

M | es has demanded, in his answer and counterclaimto Cvar's
| awsuit, just such a paynent. He has clai ned that Cvar agreed to pay
hi m $20, 000. 00 for obtaining the consent of the tenants of the
apartnent tothe rental by Cvar; that Cvar pai d hi m$16, 000. 00 of that
fee; and that he is entitled to paynent of the $4, 000. 00 bal ance.
Further, not only is that defense and countercl ai ma demand, it is an
adm ssion by MIles tothe receipt by hi mof at | east part of just such
a statutorily proscribed paynent.

V- Areal estate broker is obligated to supervise the real
est at e brokerage activities of the sal espersons associ ation w th hi mor
it. RPL 8441(1)(d). That supervision nust consist of

"regul ar, frequent and consistent personal
gui dance, instruction, oversi ght and superi nten-
dence by the real estate broker with respect to
t he general real estate brokerage busi ness con-
ducted by the broker, and all matters rel ating
thereto.” 19 NYCRR 175.21(a).

That duty has been affirmed judicially, Divisionof Licensing
Servicesv Guttari, 37ADOS 87, conf'd. 535 NYS2d 284 (AD 1st Dept .
1988); Friednman v Paterson, 453 NYS2d 819 (1982), aff'd. 58 Ny2d 727,
458 NYS2d 546, and has been restated i n nurmer ous det erm nati ons of the
Departnent of State.( See, e.g., D visionof Licensing Services v M sk,
64 DOS 92; Division of Licensing Services v Gelinas, 38 DOS 92;
Di vision of Licensing Services v Levenson, 52 DOS 91; Division of
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Li censi ng Servi ces v Capet anaki s, 42 DOS 90; Di vi sion of Licensing
Services v Shul kin, 4 DOS 90). Where, however, the sal esperson has
acted insuch away as to prevent the broker frombei ng aware of his
conduct, Division of Licensing Services v Bell, 21 DOS 89, and t he
br oker has no reason to be aware that the sal espersonis engagingin
any sal es activity, it cannot be saidthat the broker fail edto neet
hi s supervisory obligations.

Prior to his accident, MIles had discussed his brokerage
activities with Kramer on a daily basis, and had gone to the First
Anerican officeregularly. After the accident Ml es went to the office
only occasional |l y, and Kraner believed that he was no | onger active as
a sal esperson. Although Mles was still licensedinassociationwth
First American, Kranmer had no reason to believe that he was active,
particularly withregardstoresidential real property, anareain
whi ch First American was not involved.

V- The conpl ai nant has failed to present any proof whi ch woul d
establish that Kranmer, and t hrough hi mFi rst Anerican, were awar e of
M I es' inproper conduct. The only direct, non-hearsay evi dence on t hat
gquestion is Kranmer's testinony, in which he denied either such
know edge or receiving any of the noney col |l ected by M| es. Under such
ci rcunst ances, neither Kranmer nor First American may be subjectedto
suspensi on or revocati on of their |icenses by reason of M1 es' conduct.
In certain circunstances, however they m ght be subject to the
imposition of a fine and/or an order of restitution. RPL 8442-c;
Roberts Real Estate v Departnment of State, NYLJ, 10/26/92, p.29 col .2
(Court of Appeals). Wether this is such a case requires consideration
of various provisions of the comon | aw of agency.

By reason of a broker's obligationto supervisethe activities of
t he sal espersons licensed in association with that broker (RPL
8441(1)(d); 19 NYCRR 175.21(a)), Mles relationshipwth Kraner and
First American was, for purposes of agency | aw, that of a servant
(Restatenment (Second) of Agency, 8219), which is a type of agent
(Restatenment (Second) of Agency, 82). Therefore, they may be hel d
I'iabl e for his conduct engaged i n whil e acting w thinthe scope of his
enpl oynent if they i ntended his conduct or its consequences; were
negligent or reckless; violated a non-del egable duty; or Mles
pur ported to act or speak on their behal f, and t here was rel i ance upon
apparent authority or he was ai ded by the exi stence of the agency
authority. (Restatenent (Second) of Agency, 8219(1)). The evidence,
however, establishes that M| es was acti ng outsi de of the scope of his
agency.

First American deal s strictly with comrercial real property.
Therefore, it was not withinthe scope of M| es' enpl oynent for hi mto
be i nvol ved i n t he brokerage of residential real property. Even hadit
been wi t hi n that scope, the record does not establish that Kraner and
First American intended M| es' conduct or its consequences, were
negli gent or reckl ess, or viol ated a non-del egabl e duty. Nor is there
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subst anti al evi dence?that M| es purportedto act or speak ontheir
behal f, that Cvar relied on his apparent authority, or that M| es was
ai ded by the existence of his agency authority.

CONCLUSI ONS OF LAW

1) By failingtorefundto Cvar the $16, 000. 00 whi ch she paidto
hi mafter he was unabl e t o achi eve t he pur pose to whi ch t hat noney was
i ntended to be applied, and by usi ng at | east sonme of that noney for
hi s own pur poses, M| es denonstrated untrustworthi ness and i nconpe-
tency, and engaged in a fraudul ent practice.

2) By engaginginreal estate brokerage activities without the
know edge and supervi si on of the broker wi th whomhe was associ at ed,
M| es engaged i n the unlicensed practi ce of real estate brokerage in
violation of RPL 8440- a.

3) By denandi ng and recei vi ng conpensati on f or brokerage servi ces
froma person ot her than t he broker w th whomhe was associ ated, M| es
vi ol ated RPL 8442-a.

4) The conpl ai nant has fail ed to establish by substantial evi dence
t hat Kramer and First Ameri can knew of and/ or recei ved and ret ai ned
benefits fromM Il es' m sconduct, or that they failed to properly
supervise Mles, or that by reason of Mles' status as their
agent/servant they are responsi bl e for his conduct inthese circum
stances. SAPA 8306(1).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT But | er M | es has vi ol at ed
Real Property Law 88440-a and 442-a, has engaged in a fraudul ent
practice, and has denonstrat ed untrustwort hi ness and i nconpet ency and,
accordi ngly, pursuant to Real Property Law 8441-c, shoul d he ever
reapply for Iicensure pursuant to Real Property LawArticle 12A such
application shall be dealt with as if hislicense as areal estate
sal esper son was revoked and shal | not be considered until he shall have
produced proof satisfactory to the Departnent of State that he has
refunded t he sumof $16, 000. 00, together with interest at the | egal
rate for judgenents fromSeptenber 20, 1985, to Dr. Marqui se Cvar; and

| T1S FURTHER DETERM NED THAT al | char ges her ei n agai nst Her bert
Kramer and First Anmerican Realty G oup, Ltd. are dism ssed.

2 Subst anti al evidence is that which a reasonabl e m nd coul d accept
as supporting aconclusionor ultimte fact. Gray v Adduci, 73 NY.2d
741, 536 N. Y. S. 2d 40 (1988). "The question...is whether a concl usion
or ultimate fact may be extracted reasonabl y--probatively and | ogi -
cally.” City of Utica Board of Water Supply v New York State Health
Departnent, 96 A.D.2d 710, 465 N. Y. S. 2d 365, 366 (1983)(citations
omtted).
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Maureen F. d asheen
Deputy Secretary of State



