STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

| VAN ORI SEK DECI SI ON
For a License as a Real Estate Broker
________________________________________ X

Pur suant to t he designati on duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schnei er, on Septenber 30, 1992 at the office of
t he Departnment of State | ocated at 270 Broadway, New Yor k, New Yor k
10007.

The applicant, of | & OAssoci ates Mrtgage Corp., The Tudor, A d
Orchard Street, White Pl ai ns, New York 10604, havi ng been advi sed of
his right to be represented by an attorney, appeared pro se.

The Di vi si on of Li censing Servi ces was represented by Conpl i ance
Oficer WIliam Schmtz.

THE | SSUE

The i ssue i n the heari ng was whet her t he applicant has sufficient
experience to qualify for a license as a real estate broker.

El NDI NGS OF FACT

1) By application dat ed August 2, 1991 the applicant applied for
alicense as a real estate broker (Dept. Ex. 2), supporting that
applicationwth a clai mof experience obtainedinthe brokering of one
and two fam |y owner occupi ed resi dences as a regi stered nortgage
br oker (Dept. Ex. 4) during the periodrunningfromJanuary 5, 1989
t hrough June 24, 1991 (Dept. Ex. 3).

2) By l etter dated Sept enber 25, 1991 t he appl i cant was advi sed
by t he Di vi si on of Licensing Services that it proposed to deny his
applicationfor reason of | ack of qualifying experience, and st ated
that "(r)egi stered nortgage broker experience does not qualify." In
response, by letter dated Cctober 7, 1991, the respondent requested an
adm ni strative hearing onthe application (Dept. Ex. 1). For sone
reason the matter was not referredtothis tribunal by the D vision of
Li censing Services until March 24, 1992. A notice of hearing was
i ssued on April 3, 1992, schedulingthe hearing for May 1, 1992 ( Dept.
Ex. 1), and the matter was subsequent|y adj ourned tw ce at t he request
of the applicant.
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OPI NI ON

As t he person who requested t he hearing, the burdenis on the
appl i cant to prove, by substanti al evi dence, that he has acquired the
requi red experience. State Adm nistrative Procedure Act (SAPA),
8306(1). Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultimate fact. Gay v Adduci, 73
N. Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimate fact may be extracted reasonabl y--probatively
and logically.” City of Utica Board of Water Supply v New York State
Health Departnment, 96 A . D.2d 710, 465 N Y.S. 2d 365, 366
(1983)(citations omtted.).

At the tines that the applicant submtted his application and t hat
t he hearing was cal endared and conducted, it was the established
position of the Departnment of State that experience gained as a
regi stered nort gage broker was not equi val ent to that obtai ned as a
i censed real estate sal esperson wor ki ng under t he supervision of a
i censed real estate broker, and therefore, could not be used to
qualify for alicense as areal estate broker pursuant tothe terns of
RPL 8441(1)(d). Matter of the Application of Sol onon, 4 DOS 91; Matter
of the Applicationof Wzenan, 31 DCS 91; Matter of the Application of
Ni kol akopoul os, 33 DOS 92. However, on Cctober 8, 1992, subsequent to
the hearinginthis matter, adeterm nationissuedin Matter of the
Application of Nacht, 124 DOS 92, i n whi ch, based onthe tribunal's
anal ysis of the underlying statutory provisions and the functi ons of a
regi stered nortgage broker,
it was stated that

"experience gai nedinthe negotiation of residen-
tial nmortgage | oans may qualify as equi val ent
experience in an application submttedto the
Di vi si on of Licensing Services for alicense as
a real estate broker." 124 DOS 92 at 6.

Inviewof the holdinginthat case (inwhichit was orderedthat
t he appl i cati on be remanded to t he Di vi si on of Licensing Services for
i nvestigation of the docunentation submtted by the applicant), itis
clear that, should it be confirmed that the applicant herein has
actual 'y obtai ned the cl ai ned nore t han two years of experienceinthe
negoti ati on of nortgages on owner occupi ed resi denti al real property,
the applicant is entitledto be issued alicense as a real estate
br oker.

CONCLUSI ONS OF LAW

| nasnmuch as experience gainedinthe negotiation of residenti al
nort gage | oans may qual i fy as equi val ent experience in an application
for alicense as areal estate broker, the application herein shoul d be
remanded to t he Di vision of Licensing Services for areviewof the
docunent ati on subm tted by t he applicant for the purpose of determ ning
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whet her it is bonafide. Inviewof theinordinate delay previously
experiencedinthereferral of thematter tothis tribunal, such review
shoul d be conducted within a period of no nore than forty-five days.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to the foregoi ng
and to the provi sions of Real Property Law 8441-e, the application of
lvan Orisek for alicense as areal estate broker isremandedtothe
Di vi si on of Licensing Services for arevi ewof whether the docunent a-
tion submtted by the applicant is bona fide, and the Division of
Li censing Servicesis directedto, wwthinforty-five days of the date
of this determ nation, either issuetothe applicant alicense as a
real estate broker or, if inits opinionthe docunentation submtted by
t he applicant i s not bonafide, refer the matter back tothis tribunal
for the scheduling of additional proceedings.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James Coon
Deputy Secretary of State



