94 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

MARI E M PARENTI d/b/a PARENTI REALTY,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on June 14, 1993 at the of fice of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

The respondent, of Monarch Center, Suite 104, Box 26, Mori ches,
New York 11955 was represented by David K. Lieb, Esq., 376A Main
Street, Center Moriches, New York 11934.

The conpl ai nant was represent ed by Conpliance Oficer WIlliam
Schm tz.

COVPLAI NT
The conplaint inthe matter all eges that the respondent rented an
illegal apartment, thereby denonstrating untrustworthiness and
i nconpet ency.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).

2) Marie M Parenti is licensed as areal estate broker represent-
ing Mari e Parenti Realty Inc. | ocated at Monarch Center, Suite 104, Box
26, Moriches, New York 11955, and in her individual nane at 1186
Mont auk Hi ghway, P. O. Box 89, Mastic, New York 11950. She does not
hold any license in the nanme "Parenti Realty" (Conp. Ex. 2).

3) On March 6, 1990 t he respondent negotiated therental to Ei | een
Mar occi o of a three bedroomapartnent |ocatedinatwo famly house at
404 Bi rchol | ow Road, Shirl ey, New York. She was conpensatedw th a
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$775. 00 comm ssion paidto her by the Suffol k County Depart nment of
Soci al Services. The respondent was aware that two fam |y houses were
general ly not legal inthe area, and so she asked the | andl ord, Robert
Bl oonfi el d, about the | egal status of the house. He told her that
t here had been a | egal conversion of afornerly single famly house.
When t he respondent asked for docunentation, Bloonfieldtold her that
he had j ust purchased t he house and had not yet receivedthe certifi-
cat e of occupancy fromhi s attorney, and he gave her aletter stating
t hat the conversion was | egal. The respondent accepted that letter,
and made no i ndependent inquiries todetermneif what Bl oonfiel d had
saidwas true. Infact, the house had a certificate of occupancy for
one famly use only.

The evidenceis conflicting as to whether at thetinethat the
respondent effectuatedthe rental both apartnments inthe house were
occupied. Inaconversationwth License | nvestigator SamNapolitano
she said that Bloonfieldwas |ivinginthe house, and she repeat ed t hat
adm ssion in a letter dated June 22, 1992 (Conp. Ex. 4). 1In her
testinony at the hearing, however, she stated that the entire house was
vacant at thetinme she effectuatedtherental. She alsotestified,
however, that Bl oonfield had told her that heintendedtoresideinthe
second apartnent. Therefore, | findthat the respondent knewt hat as
aresult of the rental which she negoti at ed bot h apartnents woul d be
occupi ed.

OPI NI ON

| - Conduct by a licensed real estate broker which has the effect
of vi ol ating or encourages viol ati on of | ocal zoni ng and occupancy
regul ati ons has, on several occasi ons, been held to be a denonstrati on
of untrustwort hiness and i nconpetency. Departnent of State v Del za B.
Smith, 150 DOS 80, conf'd. sub nomSmth v Paterson, 88 A D. 2d 917, 450
N Y.S 2d 577 (1982); Di vi sion of Licensing Services v Rabi zadeh, 27 DOS
92; Dvisionof Licensing Services v J.R Valino Your Realty Co., Inc.,
19 DOS 90; Divisionof Licensing Services v Frank Dell' Accio, Jr., 15
DOS 88.

The conpl ai nant has establ i shed t hat the respondent effectuated
therental of anapartnent inanillegal two fam |y house know ng t hat
such houses were generally illegal inthe area, and know ng eit her t hat
at thetime of therental the second apartnent in the house was al r eady
occupi ed, or that the owner of the house i ntended to occupy that second
apartnment. The conpl ai nant further established that inspite of her
suspi ci ons about the | egality of the occupancy t he respondent accept ed,
wi t hout seeing acertificate of occupancy, the owner's unsupported
statenent that the occupancy was | egal.

Where areal estate broker is aware that two famly dwellings are
generally not permttedinaparticular area, she has anobligationto
make reasonable inquiry intothe legality of the situati on when sheis
asked to effectuate arental insuch adwelling. She cannot naively
rely on the unsupported statenent of the owner of the house, who has a
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strong notive to m srepresent the | egal status of the house. She
ei t her nmust insi st on bei ng shown the certificate of occupancy, which
inthis case m ght have nmeant visiting the owner's attorney's offi ce,
or must confirmthe | egal status of the property by contacting the
| ocal building departnent.

I1- Where a broker has received noney to which she is not
entitled, she may berequiredtoreturnit, together withinterest, as
aconditionof retention of his license. Kosti ka v Cuono, 41 N. Y. 2d
673, 394 N. Y. S. 2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215,
562 NYS2d 101 (1990); Edel stein v Departnent of State, 16 A D. 2d 764,
227 N.Y.S.2d 987 (1962).

CONCLUSI ONS OF LAW

1) By effectuating therental of an apartnment inadwellingin
whi ch she knewt hat two apartnents woul d be occupied, inasituationin
whi ch she had reason to believe that the dwellingwas anillegal two
famly house, which was in fact the case, w thout first making
reasonabl e efforts to ascertai n what the | egal status of the property
was, the respondent denonstrated i nconpetency as a real estate broker.

2) The respondent may not be all owed to profit fromher i nconpe-
tent conduct ineffectuatinganillegal rental, and shoul d be ordered
to refund the comm ssion paid to her as a result of that rental.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Marie M Parenti has
denonstrated i nconpetency as areal estate broker, and accordingly,
pur suant to Real Property Law 8441-c she shall pay a fine of $500.00 to
t he Depart nent of State on or before Septenber 30, 1993, and shoul d she
fail topay the finethen her |icense as areal estate broker shall be
suspended for a peri od of one nont h, commenci ng on Cct ober 1, 1993 and
term nating on October 31, 1993, and

| T IS FURTHER DETERM NED THAT upon paynent of the fine or
expi ration of the suspensionthe respondent’'s |icense as areal estate
br oker shall be further suspended until she shall produce proof
sati sfactory to the Departnent of State that she has refunded t he sum
of $775.00, plus interest at thelegal rate for judgenents fromQCct ober
1, 1993, to the Suffol k County Departnment of Social Services.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



