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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant DECI SI ON
- agai nst -
SALVATORE J. PERRELLO d/b/a CENTURY 21
ACTI ON REALTY,
Respondent .
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on January 21, 1998 at the New York
State O fice Building located at 65 Court Street, Buffalo, New
Yor k.

The respondent, of 920 Ni agara Fal | s Boul evard, Tonawanda, New
York 14223, was represented by Joseph J. Terranova, Esq., 394
Franklin Street, Buffalo, New York 14202.

The conpl ai nt was represented by Assistant Litigation Counsel
Scott L. NeJdane, Esq.

COVPLAI NT

The conplaint in the matter alleges: That the respondent, a
licensed real estate broker, entered into a broker enploynent
agreenent with the sellers of a house; that the sellers told him
t hat the basenent |eaked and/or there were water |eakage probl ens
and/or there were problems with the plunbing fixtures and pipes;
that with the perm ssion of the respondent a buyer's broker showed
the house to his client; that a purchase of the house was
negoti ated by the buyer through her broker and the respondent and
a contract of purchase and sale was executed; that the buyer's
broker asked the respondent to provide him with a property
di scl osure sheet, which the respondent failed or refused to do;
that at no tinme did the respondent informthe buyer or her broker
of | eakage or plunbing problens; that the respondent inforned the
buyer's broker that there were no problens with the property; that
after the closing the buyer discovered that the basenent | eaked,
that there were water |eakage problenms and/or that there were
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problenms with the plunbing fixtures and pi pes; that when confronted
with the problens in the property the respondent untruthfully told
the buyer's broker that he was not aware of them and that by
reason thereof the respondent failed to deal openly, honestly and
fairly with a nmenber of the public, failed to disclose problens
that existed with the house and/or m srepresented the condition of
the property, engaged in fraud and/or a fraudul ent practice, and
denonstrated untrustworthiness and/ or inconpetence.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified nmail delivered to himat his
of fice on Decenber 12, 1997, and at his residence on Decenber 22,
1997 (State's Ex. 1).

2) The respondent is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate broker d/b/a Century 21 Action
Realty (State's Ex. 2).

3) In or about February, 1996 Wanda Kubasi ak entered into an
agreement wth licensed real estate broker Charles Davis pursuant
to which M. Davis agreed to act as her agent in her search for and
purchase of a house. M. Davis showed Ms. Kubasiak approximtely

five houses, including, in late March or early April, 1996, one
| ocated at 37 Race Street, Buffalo, New York (hereinafter "the
house") listed for sale with the respondent pursuant to an
exclusive right to sell contract executed on March 12, 1996

(State's Ex. 8).

4) When she viewed the house Ms. Kubasi ak was acconpani ed M.
Davis and Tony Sparcino. The respondent was not present and M.
Kubasi ak had no conversations with him prior to purchasing the
house. M. Sparcino, who at the tine clainmed to be one of the
owners of the house, is the husband of Joanne Sparci no, who owned
t he house together with her father, Richard Paczynski. Wen she
viewd the house Ms. Kubasi ak asked M. Sparci no whether there were
any leaks in the basenent and if there were any problens with the
pl umbing, and he replied that there were no |leaks and that the
pl umbi ng was i n working condition.

5 On April 5, 1996 Ms. Kubasi ak, having seen the house only
once, for about 15 mnutes, and wthout having the house
prof essionally i nspected, entered into an agreenent to purchase it,
inits then current condition, for $55,000 (State's Ex. 4).

6) Wien M. Davis had presented the then proposed contract to
t he respondent he asked the respondent to sign a property condition
di sclosure form (State's Ex. 7), but the respondent, stating that
there was no requirenment that he do so, refused. M. Davis also
asked t he respondent about several specific conditions which he had
observed in the house, including tape which was on the drain under
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the kitchen sink, but not about the basenent or the general
condition of the pipes.

6) The sale closed on June 28, 1996, and the respondent
received a comm ssion of $1392. 50.

7) After noving into the house (without a pre-closing
i nspection), M. Kubasiak discovered that the basenment |eaked and
that the water pipes were corroded on the inside and had to be
replaced at a cost to her of $900.00 (State's Ex. 3). Wen M.
Davi s asked the respondent about the problens the respondent, who
had not been inforned by the sellers about those problens and had
observed no evidence of them said that he was unaware of them

OPI NI ON

As the party which initiated the hearing, the burdenis on the
applicant to prove, by substantial evidence, the truth of the
charges set forth in the conplaint. State Adm nistrative Procedure
Act (SAPA), 8306(1). Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusion or ultinmate
fact. Gay v Adduci, 73 N.Y.2d 741, 536 N. Y.S.2d 40 (1988). "The
question...is whether a conclusion or ultimte fact my be
extracted reasonably--probatively and logically.” City of Uica
Board of Water Supply v New York State Health Departnment, 96 A D.2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

The conpl aint alleges that, know ng that the basenent of the
house |eaked and that there were problenms with the plunbing
fixtures and pipes, the respondent failed to disclose those
probl enms and then |ied about his knowl edge of them The evidence,
however, establishes that prior to the sale to Ms. Kubasiak the
respondent was not asked about the basenent or the general
condition of the pipes, and was unaware of the problenms with them
except for the fact that the drain under the kitchen sink had tape
on it, a fact of which Ms. Kubasiak's agent, M. Davis, was aware
and whi ch the respondent did not deny or conceal.

The only evidence to support the claimthat the respondent was
awar e of the | eaki ng basenent was the testi nony of Ronald Schwart z,
the conplainant's investigator, who said that the respondent told
hi mthat he was aware of the basenent problemprior to the sal e but
did not nention it because M. Sparcino told him that he had
al ready disclosed it to Ms. Kubasiak. According to the respondent,
however, what he told M. Schwartz was that M. Sparcino di scussed
the basement with himonly after the post closing inquiry by M.
Davi s. Havi ng observed and considered the testinony of M.
Schwartz and of the respondent, | find the respondent’'s assertion
that M. Schwartz m sunderstood himto be credible.

CONCLUSI ONS OF LAW
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The conplainant has failed to establish by substantial
evi dence that the respondent failed to deal openly, honestly and
fairly with a nenber of the public, that he failed to disclose
problens that existed with the house and/or msrepresented the
condition of the property, that he engaged in fraud and/or a
fraudul ent practice, or that he denonstrated untrustworthiness
and/ or inconpetence.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT the conpl aint herein
is dismssed.

Roger Schnei er
Adm ni strative Law Judge

Dated: March 4, 1998



