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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

ROLAND A. PO RI ER,

Respondent .
________________________________________ X

The above noted matt er cane on for heari ng bef ore t he under si gned,
Roger Schneier, on April 13, 2000 at the New York State Cfi ce Buil di ng
| ocated at 333 East Washi ngton Street, Syracuse, New YorKk.

The respondent, havi ng been advi sed of his right to be represented
by an attorney, chose to represent hinself.

The conpl ai nant was represented by Litigation Counsel Laurence
Sor onen, Esq.

COMVPLAI NT

The conpl ai nt al | eges that the respondent, alicensedreal estate
br oker, refused to return an escrowdeposit whi ch he comm ngl ed and
converted to his own use, and that he gave false informationtothe
conpl ai nant during the course of its investigation.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered on January 31,
2000 (State's Ex. 1).

2) The respondent is |licensed areal estate broker d/b/a Virtual
Reality, with anoffice at West Main Street, Route 11, Mal one, New York
12953 for the license period of July 31, 1998 t hrough July 31, 2000.
FromSept ember 5, 1997 t hrough Sept enber 5, 1999 he was al so | i censed
as representative broker of United Nati onal Atl asta Honme Co., Inc.
(hereinafter "Atlasta" (State's Ex. 1).

2) Inor about July, 1998 Gary R Kl oos and Virgi nia V. McDonnel,
who subsequently marri ed, gave t he respondent $25, 000 as a deposit on
t he purchase real property locatedin St. Lawence County, pursuant to
an agr eenent between Benedi kt and Jane Thrana as sellers and M. Kl oos
and Ms. McDonnel as buyers whi ch nanmed At | asta as broker (State's Ex.
4 and 5). At |east $24,500.00 of the deposit was placed in the
respondent’'s escrow account (State's Ex. 9).
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3) Duringthe succeedi ng nonths M. and M's. Kl oos were al | oned
to nove onto the property and t here were extensi ve negoti ati ons and
unsuccessful attenpts to obtain financing. Al though aland contract
pur chase agreenent was prepared it was never executed (State's Ex. 6).

4) On or about Novenber 20, 1998 M. and Ms. Kl oos vacated t he
property and demanded t he return of the deposit (State's Ex. 7). The
sell ers' attorney demanded t hat t he respondent pay over the deposit
and, when that di d not occur, the sellers sued the respondent and M.
and Ms. Kloos (State's Ex. 10). That suit is still pending.

5) In January, 1999 t he respondent commenced busi ness deal i ngs
with Dr. Hect or Senuoke and i n June, 1999, pl anning to di scontinue his
br oker age busi ness, the respondent transferred all of the fundsin his
escrowaccount, includingthe deposit inthe subject transaction, to
Dr. Senuoke (State's Ex. 8). Inspiteof that, inaconversationwth
Seni or License Investigator Dale R. Bolton and in a letter to M.
Bol ton dated August 8, 1999 the respondent stated that he had
transferred the deposit to his attorney's escrowaccount (State's Ex.
3).

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to 19 NYCRR 175.1 areal estate broker nust nmai ntain
al | deposits received fromprospective purchasers in escrow. The
respondent pl aced the deposit received fromM. and Ms. Kloos in his
escrowaccount. However, al though the sal e did not cl ose, andinspite
of the fact that he has not present ed any evi dence that, and does not
claimthat, hereceived the perm ssion of any of the partiestothe
transactionto take that noney out of escrow, hetransferredit to an
entirely unrelatedthird party for his own purposes. In so doing he
denmonstrated gross untrustworthi ness and extrenme inconpetency.

The respondent’' s testinony t hat he t ook t he noney out of escrow
only after beingtold by the parties that the transacti on had cl osed
and when he believed, therefore, that he was entitled to it as a
conm ssionis not credi ble. He never made such an assertionin any of
hi s conmuni cations with the conpl ainant's i nvestigator, andit is
evident that it is arecent fabricationcreatedonly for the purposes
of these proceedings.

I1- V- RPL 8442-¢[5] states:

"The secretary of state shall have t he power to
enforce the provisions of this article and upon
conplaint of any person, or on his own
initiative, toinvestigate any viol ation thereof
or to investigate the business, business
practices and busi ness net hods of any person,
firmor corporation applying for or holding a
|icense as areal estate broker or salesman, if
in the opinion of the secretary of state such
i nvestigationis warranted. Each such applicant
or licensee shall be obliged, onrequest of the
secretary of state, to supply such information as
may be required concerning his or its business,
busi ness practices or business nethods, or
proposed business practices or nethods."”
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Pursuant to RPL 8442-j the Secretary of State has the authority
to del egate t o enpl oyees of the Departnent of State the above powers to
conpel a licensee to supply information.

The respondent failed to cooperate with the conplainant's
i nvestigation of the conplaint herein when he falsely told its
i nvestigator that he had transferred the deposit to his attorney's
escrowaccount. Divisionof Licensing Services v Naftal, 189 DOS 99.
That non-cooperation was a vi ol ati on of RPL 8442-e[5], Division of
Li censi ng Servi ces v Lawson, 42 DOS 93, and was a denonstrati on of
untrustwort hi ness.

I'11- Fraudulent practices "...as used in relation to the
regul ation of commercial activity, is often broadly construed, but has
generally been interpreted to include those acts which may be
characteri zed as di shonest and m sl eadi ng. Since the purpose of such
restrictions on comercial activityistoaffordthe consum ng public
expanded protection from deceptive and m sleading fraud, the
applicationisordinarily not limtedto instances of intentional fraud
inthetraditional sense. Therefore, proof of anintent todefraudis
not essential."” Allstate Ins. Co. v Foschio, 93 A D.2d 328, 464
N. Y. S. 2d 44, 46-47 (1983) (citations omtted). Asinglefraudul ent
practice may be t he basis for the inposition of disciplinary sanctions.
Di vi si on of Licensing Services v Linfoot, 60 DOS 88, conf'd. sub nom
Harvey v Shaffer, 156 A.D.2d 1013, 549 N.Y.S.2d 296 (1989). The
respondent' s transferring the deposit out of his escrowaccount for his
own busi ness purposes was a fraudul ent business practice.

| V- Wiere a broker or sal esperson has recei ved or retai ns noney
to which heisnot entitled, he may berequiredtoreturnit, together
withinterest, as aconditionof retentionof hislicense. Donati v
Shaf fer, 83 NY2d 828, 611 NYS2d 495 (1994); Kosti ka v Quono, 41 N Y. 2d
673, 394 N Y.S. 2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215,
562 NYS2d 101 (1990); Edel steinv Departnent of State, 16 A. D. 2d 764,
227 N. Y. S. 2d 987 (1962). That i s so even where he no | onger has t he
noney, it having previously been transferred inproperly. Mttlebergyv
Shaffer, 529 NYS2d 545 (1988).

It isnot clear whoisentitledtothe deposit at thistinme. As
the questionisinlitigation (State' s Ex. 10), any final determ nation
on that issue nust await the judgenent of the Court.

V- Insettingthe penalty to be inposed, | have consi dered the
fact that the respondent apparently testifiedfalselywthregardsto
hi s handl i ng of the deposit. Di vision of Licensing Services v Lyons, 84
DOS 94.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Rol and Poirier has
vi ol ated Real Property Law 8442-¢e[5], has engaged in a fraudul ent
practice, and has denonstrat ed untrustwort hi ness and i nconpet ency, and
accordi ngly, pursuant to Real Property Law8441-c, his license as a
real estate broker is revoked effective July 15, 2000. Shoul d he ever
apply for a newlicense as areal estate broker or sal esperson no
action shall be taken on such applicationuntil he shall have produced
proof satisfactory to the Departnent of State that the $25, 000. 00
deposit paidto himby Gary and Vi rgini a Kl oos has either been paidto
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Benedi kt and Jane Thrana in accordance with a judgenent in their
| awsui t agai nst hi mor has been refunded to M. and Ms. Kl oos t oget her
withinterest at thelegal rate for judgenents (currently 9%per year)
fromNovenber 20, 1998. Heis directedtosendhislicensecertificate
and pocket card to Usha Birth, Customer Service Unit, Departnent of
State, Division of Licensing Services, 84 Hol | and Avenue, Al bany, NY
12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 23, 2000



