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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
WLTON G A RICKETTS and DI SCI PLES
REALTY CORP. ,
Respondent s.
________________________________________ X

The above noted matter cane on for heari ng bef ore t he under si gned,
Roger Schnei er, on Cctober 27 and Novenber 12, 1999, and February 17,
2000.

M. Ricketts appeared at the hearing on Cctober 27, 1999 and
requested an adj ournnent. The request was deni ed because of its
untinmeliness, but the matter was continued at the close of the
conpl ai nant' s case to give the respondents the opportunity to obtain
counsel. M. Ricketts appeared agai n wi t hout counsel on Novenber 12,
1999, at which point, and with his assent, a statenment was pl aced on
the record indicating that he had agreed t o execute a consent order in
whi ch he woul d pl ead no cont est and woul d agree to nmake restitutionto
t he conpl ai ni ng wi t ness and to have his | i cense as a real estate broker
suspended for a period of three nonths. Based on that agreenent the
mat t er was cl osed subj ect to t he executi on of the consent order and
with the caveat that shoul d t he order not be executed the matter woul d
be re-opened. I nasmuch as M. Ricketts fail edto execute the consent
order, whi ch was sent to hi mon Novenber 19, 1999 (State's Ex. 7), the
matter was re-opened on February 17, 2000, at which tinme the
respondents failed to appear.

COMVPLAI NT

The conpl ai nt al | eges that M. Ricketts, representative broker of
Di sciples Realty Corp. (hereinafter "Disciples"), requested and
recei ved fromSherma Ri chards an escrowdeposit of $4,000. 00 uponthe
representation that he woul d submt a purchase of fer on her behal f, but
t hat no such offer was ever submtted and M. R cketts conm ngl ed and
converted t he escrowfunds, which herefusedtoreturn. It isfurther
al | eged that he has refused to provi de docunents concer ni ng t he deposi t
to the conpl ai nant.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on the respondents by certified mail delivered on August

12,



1999 (State's Ex. 1). A notice of re-opening was served on the
respondents at their [ ast known addresses by regul ar first cl ass mail
posted on January 21 and 25, 2000 (State's Ex. 6).

2) M. Rickettsis, and at all tines hereinafter nenti oned was,
duly licensed as representative real estate broker of Disciples, with
a current busi ness address of 753 E. 58th Street, Brooklyn, New York
11234.

3) Inor about 1995 Shernma Richards told M. Ricketts that she was
interested in purchasing real property. Eventually, in May 1996, he
showed her a property on Bel nont Avenue i n Brookl yn, and on May 9,
1996, wanting to purchase the property, and not know ng t he nane of the
owners, in accordancewithinstructionreceivedfromM. R cketts she
gave an enpl oyee i n the Di sci pl es of fi ce a check for $4, 000. 00, payabl e
to"Disciples Realty & " to serve as a binder, with the expectation
that M. Ricketts would insert the name of the owners after the
anper sand. No bi nder agreenent was execut ed, and t he next day, w t hout
filling inthe name of the owners of the property, the respondents
deposited the check in a Disciples' bank account which was not
denom nated as either a trust or escrow account (State's Ex. 2).

4) Ms. R chards, upon | earning of the negoti ati on of her check but
not havi ng been advi sed t hat her offer to purchase the property had
been accepted, tel ephoned M. Rickettstoinquire as tothe status of
the transaction. 1In several such calls he advised her of all eged
probl ens t hat he sai d were del aying the sale. Eventually Ms. R chards
asked for the return of her noney, but M. Ricketts saidthat he had
given it to the owners of the property.

5) Al t hough t he property was never soldto Ms. Ri chards she never
received the return of her noney.

6) The respondent never conveyed Ms. Richard's of fer to t he owners
of the property, and did not give themthe $4, 000. 00 bi nder (State's
Ex. 4).

7) Inresponse to arequest fromthe conpl ai nant' s i nvesti gat or,
made i n t he course of her investigationof Ms. R chard' s conplaint, M.
Ri cketts agreed to submt thefollowngitens tothe conpl ai nant: Copy
of listing; seller and buyer di scl osure forns; nanme of seller and
execut or of property; comm ssion agreenents, if any; copy of signed
bi nder whi ch he cl ai ned that Ms. Ri chards had execut ed; nunber of the
bank account i nto which t he $4, 000. 00 check was deposi ted; cancel | ed
check for $4,000. 00 al | egedl y givento the seller/executor; any ot her
docunmentationrelatingtothe transaction; adetailed witten statenment
of the events (State's Ex. 3). He has not conplied with that
agreenent .

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol di ng of an ex parte quasi-judicial admnistrative
heari ng on February 17, 2000 was perm ssi bl e, i nasnuch as thereis
evi dence t hat noti ce of the place, time and purpose of the heari ng was
properly served. Patterson v Departnment of State, 36 AD2d 616, 312
NYS2d 300 (1970); Matter of the Applicati on of Rose Ann Wi s, 118 DOS
93.

- Beinganartificial entity created by | aw, D sci pl es can only
act throughit officers, agents, and enpl oyees, andit is, therefore,



bound by t he knowl edge acqui red by and i s responsi bl e for the acts
conmmtted by its representative broker, M. R cketts, w thin the act ual
or apparent scope of his authority. Roberts Real Estate, Inc. v
Departnment of State, 80 Ny2d 116, 589 NYS2d 392 (1992); A-1Realty
Corporation v State Division of Human Ri ghts, 35 A.D.2d 843, 318
N. Y. S.2d 120 (1970); Division of Licensing Servicesv First Atlantic
Realty Inc., 64 DOS 88; RPL § 442-c.

[11- Pursuant to 19 NYCRR 175. 1 a real estate broker nmust pl ace
all purchase depositsinaspecial, escrowaccount. By depositingthe
deposit received from Ms. Richards in a bank account which was
denom nat ed nei t her as a speci al nor as an escrowaccount M. Ri cketts,
and through him Disciples, violated that regulation, thereby
denmonstrating untrustworthi ness and i nconpetency. They further
denonstrat ed untrustwort hi ness when they failed to returnthe deposit
upon Ms. Richard's demand that they do so.

| V- Fraudul ent practices "...as used in relation to the
regul ati on of comrerci al activity, is often broadly construed, but has
generally been interpreted to include those acts which my be
characteri zed as di shonest and m sl eadi ng. Si nce the purpose of such
restrictions onconmmercial activityistoaffordthe consum ng public
expanded protection from deceptive and m sleading fraud, the
applicationisordinarily not limtedto instances of intentional fraud
inthetraditional sense. Therefore, proof of anintent todefraudis
not essential." Allstate Ins. Co. v Foschio, 93 A D. 2d 328, 464
N. Y. S. 2d 44, 46-47 (1983) (citations omtted). Asingle fraudul ent
practice may be t he basis for the inposition of disciplinary sanctions.
Di vi si on of Licensing Services v Linfoot, 60 DOS 88, conf'd. sub nom
Harvey v Shaffer, 156 A.D.2d 1013, 549 N.Y.S. 2d 296 (1989). By
accepting a bi nder deposit fromMs. Ri chards on the pretense that they
woul d t hen convey her offer to purchase the property tothe owers, and
then by failing to convey that offer, and then by failingtorefund
t hat deposit, the respondents engaged in a fraudul ent business
practi ce.

V- RPL 8442-e[5] states:

"The secretary of state shall have t he power to
enforce the provisions of this article and upon
conplaint of any person, or on his own
initiative, toinvestigate any viol ati on t her eof
or to investigate the business, business
practices and busi ness net hods of any person,
firmor corporation applying for or holding a
i cense as areal estate broker or salesman, if
in the opinion of the secretary of state such
investigationis warranted. Each such appli cant
or licensee shall be obliged, onrequest of the
secretary of state, to supply suchinformation as
may be required concerning his or its business,
busi ness practices or business nethods, or
proposed business practices or nethods."”

Pursuant to RPL 8442-] the Secretary of State has the authority
to del egate t o enpl oyees of the Departnent of State the above powers to
conpel a licensee to supply information.

M. Rickettsfailedto conply with the conpl ai nant's request t hat
he cooperatewithits investigationof Ms. Richard s conpl ai nt when he



did not provideitsinvestigator with the copi es of the records which
it requested and whi ch he sai d he woul d provi de. That non-cooperation
was a vi ol ati on by hi mand Di sci pl es of RPL 8442-¢e[5]. Di vi sion of
Li censing Services v Lawson, 42 DOS 93.

VI - Wher e a broker or sal esperson has recei ved noney t o whi ch he,
she, or it isnot entitled, thelicensee may berequiredtoreturnit,
together withinterest, as aconditionof retention of thelicense.
Donati v Shaffer, 83 Ny2d 828, 611 NYS2d 495 (1994); Kosti ka v Cuonp,
41 N. Y. 2d 673, 394 N Y.S. 2d 862 (1977); Zelik v Secretary of State, 168
AD2d 215, 562 NYS2d 101 (1990); Edel stein v Departnent of State, 16
A.D.2d 764, 227 N.Y.S.2d 987 (1962). The respondents received
$4,000. 00 fromMs. Richards to be hel din escrow, but depositedit in
an account whi ch was denom nat ed nei t her speci al nor escrow. Al t hough
t he appropri ate demand has been nmade t hey not returned t hat noney.
Accordi ngly, they should berequiredtoreturnit wwthinterest. That
woul d be so even had, as M. Ricketts clains, giventhe noney tothe
owners of the property, D vision of Licensing Servicesv Mttleberg, 61
DOS 86, conf'd. sub nomM ttlebergv Shaffer, 141 AD2d 645, 529 NYS2d
545 (1988), sinceindoing soprior tothe execution of acontract they
woul d have violated their fiduciary duties as an escrow agent.

VI1- Insettingthe penalty to be inposed for the respondents’
violations, | have considered the fact that they were offered the
opportunity toresol ve the matter through t he executi on of a consent
order, paynent of restitution, and acceptance of athree nonth license
suspensi on, agreed to that offer, but then failed to execute the
consent order. Insuch asituation, and where the respondents have
subsequent |y been found guilty, it is proper toinpose a nore stringent
penalty. Vitov Jorling, 197 AD2d 822, 603 NYS2d 64 (1993) (finding
that it was proper to i npose a fine of $22,825.00 after anoffer to
settle for a $500.00 penalty was rejected).

DETERM NATI ON

WHEREFCRE, | T | S HEREBY DETERM NED THATW | t on G A. Ri cketts, U D
#31RI 0822850, and Di sci pl es Realty Corp. have vi ol at ed Real Property
Law 8442-e[ 5], have engaged in a fraudul ent practice, and have
denonstrated untrustworthi ness and i nconpet ency, and accordi ngly,
pursuant to Real Property Law 8441-c, their |icense as areal estate
br oker i s suspended for a peri od comenci ng on March 16, 2000 and
term nating six nonths after the recei pt by the Departnent of State of
their licensecertificate(s) and pocket card(s), and upon term nation
of the suspensionthelicense shall be further suspended until such
time has they shall produce proof satisfactory to the Departnent of
St ate t hat t hey have r ef unded t he sumof $4, 000. 00 pl us i nterest at the
| egal rate for judgenents (currently 9% fromMarch 10, 1996 t o Sher ma
Ri chards. The respondents are directed to send their |icense
certificate(s) and pocket card(s), and proof of restitution, to Usha
Barat, Custoner Service Unit, Departnment of State, Division of
Li censing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: February 23, 2000



