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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON
- agai nst -

MAGDALENE TOPPI N d/ b/a FI NALLY
HOVE REALTY CORP.

Respondent .

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on June 13, 1996 at the New York State
O fice Building, Veterans Menorial H ghway, Hauppauge, New YorKk.

The respondent, of 223-05 Henpstead Avenue, Queens Vill age,
New York 11429, was represented by Mchelle C. Toppin, Esq., 618
May Street, South Henpstead, New York 11550.

The conplainant was represented by Associate Litigation
Counsel Scott L. NeJdane, Esq.

COVPLAI NT

The conplaint alleges that in August, 1994, Louis Plaut
advertised his house for sale; that one of the prospective
pur chasers who vi ewed the property was Wllner Orcel, areal estate
sal esperson associated with Finally Home Realty Corp. (hereinafter
"Finally Honme"); that Orcel expressed an interest in purchasing the
property privately; that on Septenber 14, 1994 Plaut listed the
house for sale with a broker; that Plaut gave the broker a Iist of
t he persons who had previously viewed the house in accordance with
an agreenent that there would be a reduced commi ssion should he
sell privately; that the broker contacted Ocel, who told her that
he was a real estate salesperson and expressed an interest in
purchasing the property; that the broker then told Plaut that the
reduced comm ssion clause was void; that Ocel, upon |earning that
the house had been listed with a broker, requested that Finally
Hone represent himas a buyer's broker; that Finally Honme actually
acted as a seller's agent, representing Plaut; that Finally Hone
acted as principal and agent in the same transaction w thout full
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di sclosure to Plaut; that Finally Hone presented Ocel's offer to
the listing broker; that Finally Home sought to receive a
comm ssion from Pl aut w thout nmaking proper disclosures to Plaut;
that Finally Honme negotiated to receive 50%of the comm ssion to be
paid to the listing broker; that on Cctober 19, 1994 Ocel and
Pl aut executed a contract of sale; that on Decenber 20, 1994 a
closing took place, at which tine the listing broker received a
conmm ssion of $3,875.00 and Finally Hone received a conmi ssion of
$4,125.00, of which it paid $1,856.25 to Ocel; that all of the
f oregoi ng took place wth the know edge and consent of Toppin; and
t hat by reason thereof the respondent breached her fiduciary duties
of good faith, reasonable care, skill, diligence, judgenent and
full disclosure to her principal, demanded, received and retained
an unearned comm ssion, denonstrated untrustworthiness and/or
i nconpet ency, and violated 19 NYCRR 175.7.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conplaint was
served on the respondent by delivering it to her attorney, who had
appeared on her behalf while the matter was being investigated
(State's Ex. 1). No objection was made to that method of service
(State's Ex. 1).

2) The respondent is, and at all tinmes hereafter nentioned
was, duly licensed as a real estate broker representing Finally
Home (State's Ex. 2).

3) On August 20, 1994 Louis Plaut placed an advertisenent i
Newsday i n which he offered for sale his hone | ocated at 18 Cynt hi
Court, Henpstead, New York. Included in that advertisenent was th
statenent "No Brokers" (State's Ex. 3).

n
a
e

4) On August 21, 1994 Wil ner Orcel, a salesperson licensed in
association with Finally hone, and his wife viewed the house
(State's Ex. 4). Ocel liked the house, told Plaut that he was a
real estate sal esperson, and offered to purchase the house for his
own use for $165,000.00 (State's Ex. 5). |In response, Plaut gave
O cel the nane and telephone nunber of his attorney, Duncan
Frazier, to whom he entrusted the entire handling of the
transacti on.

Approxi mately one week later Orcel received a tel ephone cal
from his attorney, who told him that Frazier had called with a
counter offer of $185,000." Ocel rejected the counter offer, and
told his awer that he was no | onger interested.

It is not clear from the record how Frazier got Orcel's
of fer and the nane and tel ephone nunber of Orcel's attorney.
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5) Plaut and his wife decided that they wished to see if they
coul d get any better offers, so on Septenber 15, 1994 they listed
their house for sale wth Century 21 Rainbow (hereinafter
"Rai nbow'), a licensed real estate broker, with an asking price of
$169,990.00 (State's Ex. 6). Pursuant to the exclusive right to
sell nmultiple listing agency agreenent, the Plauts agreed to pay
Rai nbow a conmmi ssion of 6% the selling price. The conmm ssion was
to be reduced to 2% should the Plauts sell to a person who had
previously seen the house®, and to facilitate that agreenent they
gave Rainbow a list of such persons. Plaut initialed the section
of the agreenent which provided that Rai nbow could not cooperate
wi th brokers representing buyers.

6) Havi ng obtained his nanme fromthe |ist that Pl aut gave her,
Joanne Doherty, the real estate sal esperson associ ated with Rai nbow
who had negotiated the listing, contacted Orcel and asked himif he
was interested in purchasing the house. He stated that he was
interested at $165,000.00, and signed a purchase offer in that
anount (Resp. Ex. A), and she obtained various relevant itens of
information fromhim including the fact that he is a sal esperson
associated with Finally Home. He told her that she would have to
tal k to3pis br oker, Toppin, whom he intended to have act on his
behal f. =

Doherty then discussed the nmatter wth Jean Curtachio,
Rai nbow s representative broker. They concluded that since Finally
Home is a part of the multiple listing service it mght be entitled
to share in any commi ssion to be earned on the sale.

The next day Doherty spoke with Plaut. She told him that
O cel was a sal esperson associated with Finally Honme, and expl ai ned
the offer, which she said would require a 6% comm ssion. Wen he
real i zed how nuch he woul d net, he rejected the offer. However, he
encour aged her to continue negotiating. Eventually, it was agreed

2 In accordance with the normal procedures of the nultiple
listing service, the information submtted to it did not nention
the possibility of the 2% comm ssion, and the respondent was not
aware of that provision of the listing agreenent.

* Although Orcel intended to have Finally Home act on his
behal f, Toppin did not understand that to be the case, did not
agree to act in that manner, and considered that she and Finally
Hone were acting on behalf of Plaut, a fact of which she advised
O cel .

* On Septenber 17, 1994, prior to discussing the purchase of
t he house with Doherty, Orcel, acting as a real estate sal esperson
on behalf of Finally Honme, had shown the house to a prospective
pur chaser, who had expressed no interest in purchasing it (State's
Ex. 9 and 10).
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by all the parties, including the respondents, that the conmm ssion
woul d be reduced to 5% to be split equally by Rai nbow and Finally
Hone, which woul d give the Plauts an acceptable net return. Al of
the transactions after the initial conversations with Plaut were
handl ed by Toppi n, Doherty, and Frazier, who was advi sed by Doherty
of Ocel's status as a real estate sal esperson associated with
Fi nal | y Hone.

7) On Cctober 19, 1994 the Plauts entered into a contract to
sell their house to the Ocels for $165, 000. 00. The contract,
drafted by Frazier, named Rai nbow and Finally Honme as the brokers
(State's Ex. 7).

8) Cosing of title took place on Decenber 20, 1994, at which
ti me Rai nbow received a commi ssion of $3,875.00 and Finally Hone
received a comm ssion of $4,125.00, of which it then gave 40% to
Ocel (State's Ex. 8).

OPI NI ON

|- As the party which initiated the hearing, the burden is on
t he conpl ainant to prove, by substantial evidence, the truth of the
charges stated in the conplaint. State Administrative Procedure
Act (SAPA), 8306[1]. Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusion or ultimte
fact. Gay v Adduci, 73 N. Y.2d 741, 536 N. Y.S.2d 40 (1988). "The
question...is whether a conclusion or wultimate fact my be
extracted reasonably--probatively and logically.” Gty of Uica
Board of Water Supply v New York State Health Departnment, 96 A D.2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

Il - The charges against the respondent hinge on the
allegation that Finally Honme acted as principal and agent in the
same transaction and sought to receive a conm ssion w t hout nakin%
the proper disclosures to Plaut, and violated 19 NYCRR 175.7.
Wth regards to disclosure of the status of principal and agent,
the evidence establishes that at the tinme of their first contact
Ocel told Plaut that he was a real estate sal esperson. The
evi dence further establishes that after the matter was turned over
to the various brokers the information regarding Ocel's status as
a real estate sal esperson associated with Finally Honme was conveyed
by himto Doherty, and then by Doherty to both Plaut and Frazier,
Plaut's attorney.

Pl aut had authorized Frazier to act as his agent, with ful
authority to negotiate the details of the sale of the house.
Accordingly, Frazier's detailed know edge that Finally Hone was

> Other charges in the conplaint relate to the actions of
Doherty, Rainbow, and Curtachio, who settled the charges agai nst
them prior to the hearing.



-5-

acting as a seller's agent, of Ocel's status, and of the
comm ssion arrangenents is inputed to Plaut. Restatenent, Second,
Agency 89[3]. As an attorney, Frazier is presuned to have been
aware of the significance of Ocel's licensure as a real estate
sal esperson and his association in that capacity with Finally Home.
Therefore, evenif it is accepted that Finally Home was a pri nci pal
in the transaction by reason of Ocel's status, there was full
disclogure of the relevant facts to Frazier and, through him to
Pl aut .

As for the alleged violation of 19 NYCRR 175.7, which requires
that a real estate broker make clear for which party that broker is
acting, the conplaint alleges that Finally Hone was acting for
Plaut, and the evidence both supports that allegation and
establishes that Frazier was made aware that Finally Honme was so
acting. As discussed above, although Ocel wanted Finally Hone to
act as his agent, Toppin never agreed to do so. Since agency is a
consensual relationship, requiring the agreenent of both the
principal and agent to the creation of the agency, Restatenent,
Second, Agency 815, Finally Hone never becane Orcel's agent. There
was, therefore, no violation of the regulation.

CONCLUSI ONS OF LAW

The conpl ai nant has failed to prove the essential el enents of
t he conpl ai nt by substantial evidence. Accordingly, the conplaint
shoul d be dism ssed. SAPA 8306[ 1] .

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT the charges herein
agai nst Magdal ene Toppin are di sm ssed.

Roger Schnei er
Adm ni strative Law Judge

Dat ed:

® There is an inplication in the conplaint that there was

something wong in Ocel's sharing in the comm ssion. Real
Property Law 8442 makes provision for, and specifically permts,
such sharing. Therefore, so long as full disclosure is made, as it
was in this case, there is nothing wong with such a conm ssion
split.



