85 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

PRICE G TURNER d/ b/a CAN AM REALTY,

Respondent .
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on March 26, 1996 at the New York
State Ofice Building located at 333 East Wshington Street,
Syracuse, New YorKk.

The respondent, of Bridge Plaza, Bridge Adnministration
Bui | di ng, Room 207A, Ogdensburg, New York 13669, did not appear.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJdame, Esq.

COMPLAI NT

The conplaint alleges that the respondent, a licensed rea
estate broker: prepared contracts for the sale of real property
whi ch did not contain an attorney approval clause and had not been
approved by the | ocal board of realtors and bar association; failed
to provide the buyers with a disclosure form pursuant to Rea
Property Law (RPL) 8443; received deposits for the purchase and
sale of the property but failed to place and/or maintain those
deposits in an escrow account; failed and refused to return deposit
noney after the contracts on which the deposits were paid were
declared void; and failed to cooperate with the conplainant's
i nvestigator; and that by reason thereof the respondent violated 19
NYCRR 175.1, failed to deal openly, honestly and fairly wi th nmenber
of the public, violated RPL 8443, engaged in the wunauthorized
practice of law in violation of Judiciary Law 8478, violated RPL
8442-e[5], and denonstrated untrustworthiness and/ or inconpetence.
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FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent at his hone address by certified mail on
February 17, 1996 (State's Ex. 1). Notice of hearing and a copy of
the conpl aint was al so sent by certified nail to the respondent’'s
| ast known busi ness address on February 12, 1996 and, having been
returned by the United States Postal Service marked "uncl ai ned,”
was remailed by first class mail to the same address on March 7,
1996 in an envel ope bearing the | egend "personal and confidential"”
and not indicating on the outside thereof, by return address or
ot herwi se, that the conmunication was froman attorney or concerned
an action against the respondent (State's Ex. 2).

2) The respondent is, and at all tinmes hereinafter nentioned
was, duly licensed as a real estate broker d/b/a Can Am Realty at
various |ocations in Ogdensburg, New York (State's Ex. 3).

3) On or about My 31, 1993 the respondent showed real
property | ocated on Bl ack Lake Road, Morristown, New York to Carol
Scott, her husband Fred Scott, and his uncle Billy Dean Brown. The
property consi sted of approximately 8.6 acres inproved with a nine
roomhomnme and two additional buildings, and i ncluded facilities for
a bar and restaurant.' The respondent said that although he did
not have a listing to sell the property, if the Scotts liked the
property he could contact the owners and get a |isting.

The Scotts decided to give the respondent an offer of
$50, 000. 00 to convey to the owners of the property. Since the
Scotts lived in Rochester, which is sonme distance from the
property, they and Brown decided to list Brown, who lived in the
i mredi ate area, as co-purchaser with Ms. Scott. Accordingly, the
respondent drew up a contract for Ms. Scott and Brown to sign
(State's Ex. 4). The contract set forth the nanes of the buyers
and sellers, described the property, stated the purchase price and
| oan contingency, established a closing date of June 30, 1993
provided for paynment of a 10% commi ssion by the sellers to the
respondent, and contai ned any and all other provisions required to
create a binding contract upon tinely acceptance by the sellers,
including a nmerger clause. It did not contain a provision making
t he contract subject to the approval of the parties' attorneys, and
bore no indication that it was on a form recommended by a joint
bar/real estate board conmttee. The contract was signed by Ms.
Scott and Brown on May 31, 1993.

! The Scotts had initially been seeking a piece of property
for a canpsite, but had not found suitable a parcel which the
respondent showed them  The respondent then suggested that they
| ook at the subject property.
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Pursuant to the terns of the contract Ms. Scott issued a
check to the respondent for a $1,000.00 deposit (State's Ex. 5).
The respondent failed to abide by the provision of the contract
which required that he place that deposit in his escrow account
(State's Ex. 10).

Several days later the respondent tel ephoned the Scotts, told
themthat their offer had been rejected, and that the owners of the
property had set an asking price of $69,900.00. He suggested to
themthat they come back and nmake a counter offer. The Scotts and
t he respondent decided that it would be better for Brown to serve
as a stand-in for them since he lived in the area and, as an
acquai ntance of the sellers, mght be able to get a better price.

The Scotts decided to offer $60,000.00, and the respondent
prepared a new contract, dated June 10, 1993, which was the sane as
the first one except that now Brown was l|listed as the sole
purchaser, the purchase price was increased to $60, 000.00, the
projected closing date was set as July 30, 1993, and the sellers
were to take back a 15 year $50, 000. 00 purchase noney nortgage at
9% interest. Wth regards to the nortgage the respondent inserted
the followng provision: "There wll be a penalty for Ilate
paynent." There was, however, no expl anation of what that penalty
woul d be. That contract was signed by Brown as buyer, and by the
sellers (State's Ex. 6).

At all tinmes the respondent was aware that Brown was nerely a
stand in, and that the Scotts were to be the actual purchasers of
t he property.

Al t hough not required by the new contract, the respondent
asked M. Scott for an additional deposit of $5,000.00, which he
said he would conmbine with the previously received $1,000.00 to
cover his 10% comm ssion. M. Scott agreed, gave the respondent a
bank check (State's Ex. 7). As with the original deposit, the
respondent did not deposit that $5,000.00 in his escrow account
(State's Ex. 10).

The property was in a bad state of disrepair, and M. Scott
was anxi ous to conmence repairs. Accordingly, on June 26, 1993
Brown entered into an agreenent with the sellers to all ow such work
to be done (State's Ex. 8), and the Scotts eventually spent
$21, 000. 00 on repairs.

Eventually, the Scotts decided that they did not want to
conpl ete the purchase because the transaction was taking too | ong.
They so informed the respondent who, on August 23, 1993 refunded
$2,000.00 to them (State's Ex. 5), with the understanding that he
woul d return an additional $3,000.00 three days later. He failed,
however, to make that additional refund, and told the Scotts that
he had spent the noney. The original $1,000.00 deposit was split
evenly with the sellers.
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Brown attenpted to find other persons interested in conpleting
t he purchase. Being unable to do so, on Novenber 2, 1993 he
executed a docunent seeking to be released fromthe contract, and
in return releasing the sellers fromtheir obligation to sell to
him (State's Ex. 11). The docunent made no reference to the
$1, 000. 00 deposit previously paid by the Scotts and not part of the
refund received by themin August.

Sonmetime in the sunmmer of 1994 an agreenent was reached
between the respondent and the sellers pursuant to which the
original $1,000.00 was split evenly between them Accordingly, on
August 10, 1994 the respondent’'s attorney sent the attorney for the
sellers a check for $500.00, having previously received a check in
t hat amount fromthe respondent (State's Ex. 10).

4) The respondent never gave the Scotts or Brown the
di scl osure formset forth in Real Property Law (RPL) 8443.

5) Having been assigned to investigate the foregoing matters,
Seni or License Investigator Dale R Bolton made an appointnent to
nmeet with the respondent on Novenber 14, 1994, which appoi nt nment
was cancelled by the respondent. A new appoi ntnent, nade for
Novenber 15, 1994 through the office of the respondent’'s attorney,
was al so cancelled by the respondent. On Novenber 28, 1994 Bolton
sent the respondent a letter asking himto call himto arrange a
new appoi nt ment, but the respondent did not reply. On Decenber 13,
1994 Bolton sent the respondent another letter, by certified mail
seeking to set up an appointnent, but that letter was returned
unclaimed. An additional letter, sent to the respondent and his
attorney on Decenber 22, 1994, received no response (State's Ex.
10, 12, and 13).

OPI NI ON

|- The holding of an ex parte quasi-judicial admnistrative
heari ng was perm ssi bl e, inasnuch as there is evidence that notice
of the place, time and purpose of the hearing was properly served.
Patterson v Departnent of State, 36 AD2d 616, 312 NYS2d 300 (1970);
Matter of the Application of Rose Ann Weis, 118 DOS 93.

I1- Real Estate brokers are permtted to prepare purchase
of fer contracts subject to very definite limtations.

"The line between such permtted acts by
real estate brokers and the unauthorized
practice of the law has been recognized as
thin and difficult to define and, at tines, to
di scern. Wether or not the services rendered
are sinple or conplex may have had a bearing
on the outcone, but it has not been
control ling....
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The justification for granting to real
estate brokers and agents the privilege to
conpl ete sinple purchase and sale docunents
has been said to be the practical aspect of
the matter, that is, the business need for
expedition and the fact that the broker has a
personal interest in the transaction. It
shoul d be noted in this regard, however, that
the so-called "sinple' contract is in reality
not sinple....The personal interest of the
broker in the transaction and the fact that he
i s enpl oyed by one of the opposing parties are
further reasons to require that, insofar as
the contract entails |egal advice and
draftsmanship, only a |awer or |awers be
permtted to prepare the document, to ensure
t he del i berate consi derati on and protection of
the interests and rights of the parties.

The | aw forbi ds anyone to practice | aw who
has not been found duly qualified and |icensed
to do so....Thus, the privilege accorded to
real estate brokers and agents nust be
circunscri bed for the benefit of the public to
ensure that such professionals do not exceed
the bounds of their conpetence and, to the
detrinent of the innocent public, prepare
docunments the execution of which requires a
| awyer's scrutiny and expertise."” Duncan &
H 1l Realty v Dept. of State, 62 AD2d 690, 405
NYS2d 339, 343-344 (1978) (citations omtted),
appeal dism ssed 45 Ny2d 821, 409 NyS2d 210.

In preparing a purchase offer contract, real estate brokers
and sal espersons nmay not insert any provision which requires the
exerci se of |egal expertise. They may not devise

"l egal ternms beyond t he general description of
the subject property, the price and the
nortgage to be assunmed or given....(and) may
readily protect (thenselves) froma charge of
unl awful practice of law by inserting in the
docunent that it is subject to the approval of
the respective attorneys for the parties.
Moreover, a real estate broker or agent who
uses (a purchase offer form recommended by a
joint commttee of the bar association and
realtors association of his local county, who
refrains from inserting provisions requiring
| egal expertise and who adheres to the
gui del i nes agreed upon by the Anerican Bar
Associ ation and the National Association of
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Real Estate Brokers...has no need to worry
about the propriety of his conduct in such
transactions."” Duncan & H Il Realty v Dept. of
State, supra, 405 NYS2d at 345.

The respondent prepared two contracts. Both of those
contracts contained involved clauses setting forth in full the
| egal rights of the buyer and of the seller. The second contract
contai ned a purchase noney nortgage clause which, because of the
respondent’s apparent |ack of expertise, was anmbi guous and probably
unenforceable with regards to the | ate paynent penalty. Neither of
the contracts contained a clause nmaking it subject to the approval
of the parties' attorneys. The formused by respondent contains no
indication that it was recomended by a joint bar/real estate board
comm ttee. Accordingly, the respondent is guilty of the
unaut hori zed practice of law, and by his conduct denonstrated both
untrustworthi ness and inconpetence. Janes v Departnent of State,
167 AD2d, 561 NYS2d 1021 (1990); Mulford v Shaffer, 124 AD2d 876,
508 NYS2d 302 (1986); Tucci v Department of State, 63 AD2d 835, 405
NYS2d 846 (1978).

I11- A real estate broker or salesperson has the fiduciary
duty of handling his or its clients' funds wth the utnopst
scrupul ousness, and nust take extrene care to assure that the
rights of the | awful owners of those funds will not be jeopardized.
Departnent of State v Mttleberg, 61 DOS 86, conf'd sub nom
Mttleberg v Shaffer, 141 A D.2d 645, 529 N.Y.S.2d 545 (1988);
Di vision of Licensing Services v Pellittieri, 77 DOS 92; Division
of Licensing Services v Tripoli, 96 DO 91. That duty is
i mpl enmented t hrough 19 NYCRR 175.1, which forbids the conm ngling
of brokers' and clients' funds and requires that client funds be
mai ntai ned i n a special bank account. The purpose of that rule "is
to assure that the rights of the | awful owners of escrow funds are
not jeopardi zed by an agent's mi smanagenent of funds entrusted to
the agent's care.” Division of Licensing Services v Pozzanghera,
141 DOs 93, 7.

The use by a real estate broker for his or its own purposes of
noney received from and belonging to other persons warrants the
revocation of the broker's or salesperson's |icense. Lawr ence
Bl ack, Inc. v Cuonp, 65 A D.2d 845, 410 N. Y. S. 2d 158 (1978), aff'd.
48 N.Y.2d 774, 423 N Y.S. 2d 920. "The inposition of any |esser
penalty would unduly jeopardize the welfare of any persons who
m ght do business with the respondents in the future.” Division of
Li censing Services v Pellittieri, supra at p. 3.

The contracts prepared by the respondent provided that the
deposits paid by the Scotts were to be deposited in the
respondent’s escrow account. The respondent’'s failure to abide by
that requirenent was not only a violation of the terns of those
contracts, but also, as discussed supra, a violation of 19 NYCRR
175.1 and a clear denonstration of untrustworthiness.
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| V- The respondent asked for and received from the Scotts
deposits totaling $6,000.00. However, when the deal was cancel |l ed
and the Scotts requested the return of their noney, the respondent
gave them $2,000.00 and a promse to an additional $3,000.00 in
three days, a pronmise which he did not keep.? The respondent's
retention of the prom sed $3,000, and of the original $1,000.00,
was a denonstration of untrustworthiness. Division of Licensing
Services v Gafni, 5 DOS 94.

V- Real Property Law (RPL) 8442-e[5] states:

"The secretary of state shall have the power
to enforce the provisions of this article and
upon conplaint of any person, or on his own
initiative, to investigate any violation
thereof or to investigate the business,
busi ness practices and busi ness nmet hods of any
person, firm or corporation applying for or
holding a license as a real estate broker or
salesman, if in the opinion of the secretary
of state such investigation is warranted.
Each such applicant or licensee shall be
obl i ged, on request of the secretary of state,
to supply such informati on as may be required
concerning his or its business, business
practices or business nethods, or proposed
busi ness practices or nethods."

Pursuant to RPL 8442-j the Secretary of State has the
authority to delegate to enployees of the Departnent of State the
above powers to conpel a licensee to supply information.

Senior Investigator Bolton attenpted several tines to nake
appoi ntnents with the respondent. The respondent cancelled two
appoi ntnments, and failed to respond to attenpts to make a new
appoi ntnent. That non-cooperation was a viol ation of RPL 442-¢[ 5],
and a denonstration of untrustworthiness. Division of Licensing
Services v Lawson, 42 DOS 93.

VI - Pursuant to RPL 8443, a real estate broker is required to
provi de agency relationship disclosure fornms to the buyers and
sellers in transactions involving "residential real property,”
which is defined as real property inproved by a one to four famly
dwel ling used or occupied, or intended to be used or occupied,

2 The failure to return the nmoney was not justified by 12 of
the contract, which provided that in the event of a buyer default
the respondent would be entitled to retain one half of any
deposits, with the other half to be paid to the sellers, as he may
not profit through the use of contracts obtained through his
unl awful practice of |aw.
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whol Iy or partly, as the hone or residence of one or nobre persons.
RPL 8443[1][f].

The evidence establishes: that the Scotts were seeking |and
for a canp site; that they instead decided to purchase a parcel on
whi ch there was a nine roomhonme and two addi ti onal buil dings; that
there were facilities for a bar and restaurant; and that the Scotts
expended substantial funds on repairs. However, substanti al
evi dence that the Scotts intended to use or occupy the prem ses as
their residence is lacking. For that reason, it is not possible to
find that the respondent violated RPL 8443.

VIl- At the close of its case, the conpl ai nant sought to anmend
the conplaint to conform to the proof, and add a charge of
conversion. So long as the issue has been fully litigated by the
parties, and is closely enough related to the stated charges that
there is no surprise or prejudice to the respondent, the pl eadi ngs
may be amended to conformto the proof and enconpass a charge which
was not stated in the conplaint. This nay be done even w thout a
formal notion being nmade by the conplainant. Helnman v Di xon, 71
M sc.2d 1057, 338 NyS2d 139 (G vil C. NY County, 1972). 1In ruling
on the notion, the tribunal nust determ ne that had the charge in
guestion been stated in the conplaint no additional evidence would
have been forthcoming. Tollin v Elleby, 77 Msc.2d 708, 354 NYS2d
856 (Civil C. NY County, 1974). \What is essential is that the
"matters were raised in the proof, were actually litigated by the
parties and were wthin the broad framework of the original
pl eadi ngs." Cooper v Mrin, 91 Msc.2d 302, 398 NyS2d 36, 46
(Suprene . Monroe County, 1977), nod. on other grnds. 64 AD2d
130, 409 NYS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

The respondent was not present at the hearing. Therefore, the
i ssue of conversion was not litigated by him and the conpl ai nt nmay
not be anmended to enconpass the charge.

VIIl- The respondent's msconduct in engaging in the
unaut hori zed practice of law taints the entire transaction. Wre
it not for the contracts which he drafted he never woul d have cone
i nto possession of the deposit noney. Were a broker has received
noney to which he is not entitled, he nmay be required to return it,
together with interest, as a condition of retention of his |icense,
or of the future re-issuance of such license. Donati v Shaffer, 83
NY2d 828, 611 NYS2d 495 (1994); Kostika v Cuonp, 41 N.Y.2d 673, 394
N.Y.S. 2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215, 562
NYS2d 101 (1990); Edelstein v Department of State, 16 A D.2d 764,
227 N.Y.S. 2d 987 (1962). That applies even where the broker has
rel eased those funds to a third party. Departnent of State v
Mttl eberg, supra. Accordingly, the respondent may be required to
refund the original $1,000.00 deposit, along with the remaining
$3,000. 00 of the additional deposit.
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CONCLUSI ONS OF LAW

1) Inasnmuch as there was evidence that notice of the place,
time and purpose of the hearing was properly served it was
perm ssible to conduct an ex parte hearing.

2) By preparing two purchase offer contracts which were not
subject to the approval of the parties attorneys, which contained
provisions requiring the exercise of |egal expertise, and which
were on fornms which were apparently not recommended by a joint
bar/real estate board committee, the respondent engaged in the
unaut hori zed practice of law and t her eby denonstr at ed
unt rustwort hi ness and i nconpet ence.

3) By failing to place the deposits in his escrow account, the
r espondent vi ol at ed 19 NYCRR 175.1 and denonstr at ed
unt rustwort hi ness.

4) By failing to return the entire $6,000. 00 which the Scotts
paid to hi mas deposits on the proposed transaction, the respondent
denonstrated untrustwort hiness.

5 By failing to cooperate with the investigation of the
instant nmatter the respondent violated RPL 8442-e[5] and
denonstrated untrustwort hiness.

6) The conpl ainant failed to establish by substantial evidence
that the respondent violated RPL 8443, and, accordingly, that
charge should be dismssed. State Administrative Procedure Act
8306[ 1] .

7) lInasnuch as the issue was not fully Ilitigated, the
conplaint may not be anended to conform to the proof and to
enconpass as charge of conversion.

8) The respondent should be required to refund to the Scotts
the deposits paid by themto him
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DETERM NATI ON

VWHEREFORE, | T |S HEREBY DETERM NED THAT Price G Turner has
violated Real Property Law 8442-e[5], and has denonstrated
untrustworthi ness and inconpetency as a real estate broker, and
accordingly, pursuant to Real Property Law 8441-c, all licenses
issued to himas a real estate broker shall be revoked, effective
i mredi ately. Should he ever re-apply for a license as a real
estate broker or real estate sal esperson, no action shall be taken
on the application until he shall have produced proof satisfactory
to the Departnment of State that he has refunded the sunms of
$1,000.00 plus interest at the legal rate for judgenments from May
31, 1993 to Carol A. Scott, and $3,000.00 plus interest at the
| egal rate for judgenments from August 23, 1993 to Fred Scott.

These are ny findings of fact together with ny opinion and
conclusions of |aw I  recomrend the approval of this
determ nati on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



