48 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant DECI SI ON
- agai nst -
WLLIAM B. MAY CO., INC and
WLLIAM R M LLER
Respondent s.
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on February 7, and 13, 1996 at the
office of the Departnent of State |ocated at 270 Broadway, New
Yor k, New Yor k

WIlliam B. May Co., Inc. (hereinafter "WBM), of 529 Hudson
Street, New York, New York 10014, did not appear.

WlliamR Mller, of Brett Wckoff Potter Ham |ton, Inc., 230
Park Avenue, Suite 1160, New York, New York 10169, having been
advi sed of his right to be represented by an attorney, appeared pro
se on February 7, but did not appear on February 13.

The conpl ai nt was represented by Assistant Litigation Counsel
Scott L. NeJdane, Esg.

COMPLAI NT

The conplaint alleges that WBMfailed to pay FICA taxes for a
cooperative apartnent building |ocated at 60 Plaza Street East,
Brookl yn (hereinafter "the co-op"), although required to do so
pursuant to its contract as managi ng agent; that WBM has failed to
rei mburse the co-op board for the FICA taxes which the board paid
after WBM s default; that WBM defaulted in a proceedi ng regarding
t he co-op before the Environnental Control Board of the Gty of New
York, with the result that a penalty was assessed against it; that
al though duly denmanded by the co-op and the Control Board, WBM
failed to pay the penalty, which was subsequently i ncreased by | ate
fees; that because of WBM s non-feasance the co-op is at risk that
the Control Board will issue a notice of levy against it; that



-2

al t hough due demands have been made, WBM has failed to turn over
any nmanagenent records to successor managi ng agents; that WBM has
been uncooperative with, and unresponsive to, the co-op board's
attenpts to contact it and MIler to resolve the foregoing i ssues;
that MIler, although never licensed as a real estate sal esperson
or broker associated with WBM acted on its behalf and hel d hi nsel f
out as a broker representing it, and was primary person involved in
all of the foregoing transactions on its behalf; and that by reason
thereof the respondents breached their fiduciary duties of
reasonable care, skill, diligence, judgnment, disclosure and
obedi ence to their principal, the co-op board, and denonstrated
untrustwort hi ness and/ or inconpetence.

FI NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaint
were served on the respondents by certified mail at their |ast
known business addresses (State's Ex. 2). Subsequently, on
February 2, 1996, the tribunal received a letter from Stephen B
Wetter of 1966 MAYCO Renai ssance DI P, |ocated at the business
address of WBM in which he referred to "encl osed correspondence”
al though there was no enclosure, stating that WBM is operating
under Chapter 11 of the United States Bankruptcy Code, and giving
the nane of the lawfirmrepresenting it (State's Ex. 1). Neither
VWBM nor its attorneys had any further contact with either the
tribunal or the conpl ai nant.

2) From at |east Novenber 1, 1987 until OCctober 11, 1989,
Mller was licensed as a real estate broker representing Brown
Harris Stevens, Inc. FromApril 9, 1991 until Cctober 30, 1991 he
was licensed as a real estate broker representing L B Kaye
International Realty, Inc. FromFebruary 5, 1992 until February 5,
1995 he was licensed as a real estate broker representing Wn B.
May Managenent Corporation. Since Decenber 22, 1993 he has been
licensed as a real estate broker representing Brett Wckoff Potter
Ham | ton, Inc. Since at |east Novenber 1, 1987, the earliest date
for which there are records available, he was never licensed as
either a real estate broker or salesperson representing or
associated with WBM (State's Ex. 3).

3) Since at | east October 31, 1987 WBM has been |icensed as a
real estate broker. At all tinmes hereinafter nentioned it was, and
it continues to be, represented by WIlliamBruce May, Jr., Patricia
M Mason, and Peter R Marra. In addition, it is also currently
represented by Maria Papasoff (State's Ex. 4)

4) On March 28th, 1988 60 Pl aza Owers Corp., the owner of the
co-op, entered into an agreenent with WBM pursuant to which WBM
agreed to act as nanagi ng agent of the co-op. Included in WBM s
obligation's under that agreenent was: that it assure that the
operation of the co-op conply with all orders and violations
affecting the building; that it cause to be tinely prepared and
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filed the necessary forns for social security taxes relating to co-
op enployees; that it collect maintenance and rent fromtenants of
the co-op; that it maintain orderly files containing rent records,
i nsurance policies, proprietary and other |eases and subl eases,
correspondence, receipted bills and vouchers, and all other
docunent s and papers pertaining to the building and its operation,
whi ch records were to remain the property of the co-op and were to
be delivered to the co-op upon the co-op's demand (State's Ex. 13).
WBM was t hen obligated to pay for various co-op expenses, including
the salaries of enployees and w thhol ding taxes, including FICA
fromthe mai ntenance and rent charges which it coll ected.

5) The managenent agreenent was ternmnated sonetine in the
summer of 1991, and managenent of the co-op was assuned by Leebar
Managenent. Harvey G nsburg, the Leebar enpl oyee responsible for
the account, repeatedly contacted WBM in order to obtain the
managenent records, but received essentially nothing nore than the

rent and maintenance roll, and, on occasion, "a piece of paper
woul d straggle in, and then two nonths (later) another piece of
paper would straggle in" (transcript, p. 102, lines 15-17).

Eventual | y, because of his frustration with the |lack of records,
G nsburg resigned the account, which was taken over by Advanced
Managenent Services (hereinafter "AVMS") on June 1, 1992.

6) On January 15, 1993 Robert Alper of AMS wote to WBM
advised it that AMS had assunmed managenent of the co-op, and
requested that it reviewits files to verify that all of the co-
op's property had been turned over to Leebar, which had transferred
to AMS the few docunents that it had from the period of WBMs
managenent of the co-op (State's Ex. 14). Included in the files
not turned over to AMS, because WBM had not turned them over to
Leebar, were various pernmts, mscellaneous correspondence, and
records of closings on the transfer of apartnents. Morti mer
Gol dstein of WBMreplied that it appeared that all records in WBM s
possession had been transferred to Leebar, and that he would
forward a receipt attesting to that. However, no such recei pt was
ever sent (State's Ex. 15). A request for the transfer of the
records was al so nade by Denni s Drucker, the president of the co-op
board. Sometinme |later a box containing sone additional, but still
inconplete, records, was delivered to AMS. Then, when Drucker
spoke with CGoldstein about the records, CGoldstein said that he
assunmed that the other records had been sent to Leebar (State's Ex.
19).

7) On or about February 2, 1993 the co-op received notice from
Chem cal Bank that the Internal Revenue Service had filed a levy in
t he amount of $548. 36 agai nst the co-op's reserve funds for unpaid
FI CA taxes and "statutory additions"” for the tax period ended June
30, 1988 (State's Ex. 16). The noney was taken fromthe account by
the RS on March 4, 1993.
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Both AMS and Drucker contacted WBMwith regards to the |evy,
but received no satisfaction. WBMfirst prom sed to reinburse the
co-op, but then reneged, and the co-op has never received
satisfaction (State's Ex. 19, 20, and 24).

8) On Cctober 5, 1990 the Environmental Control Board of the
City of New York issued to WBM a notice of violation and hearing
charging it with operating an incinerator at the co-op building
with an expired permt (State's Ex. 7). WM failed to appear on
Novenmber 20, 1990 as directed in the notice, and a default, wth
t he assessnent of a penalty of $875.00 was entered, with a notice
mai |l ed to VWBM on Novenber 23, 1990 (State's Ex. 8). WMfailed to
pay the penalty, and a dunning notice was sent to it on Decenber
10, 1990. Apparently soneone fromWBM contacted the Control Board,
and the hearing was reschedul ed. However, no one appeared for the
reschedul ed hearing, and a second default notice was issued on
March 1, 1991. An additional dunning notice was sent to VWBM on
March 18, 1991 (State's Ex. 9), with additional notices sent on
April 12 and May 7, 1991. On May 5, 1991 WBM was notified that a
|ate penalty of $175.00 had been inposed (State's Ex. 10). On
Oct ober 25, 1993 WBM was notified that to avoid |legal action it
must pay the full anmount due (State's Ex. 11). As of the date of
this hearing paynent had not been nade (State's Ex. 6 and 12), and
the violation had not been converted to a judgement.?, ?

9) At sone point, although apparently w thout the benefit of
a contract with the co-op, Wn B. My Mnagenent Conpany had

assumed WBM s nmanagenent operation. In his capacity as
representative of that firm MIller had contact, both witten and
by tel ephone, with the co-op and its agents. 1In all cases, those

conmuni cations involved attenpts to aneliorate pre-existing
probl enms. The comunications were directed to himat WBM (State's
Ex. 19) and at WIlliamB. My Managenent Conpany (State's Ex. 21),
bot h of which where then |ocated at 555 Madi son Avenue, New YorKk.

OPI NI ON

! The conplaint alleges that the failure of WBM to pay the
penal ty exposes the co-op to the possibility that the Environnental
Control Board wll issue a notice of levy against it. The
evi dence, however, establishes that the violation and penalty
applies only to WBM and that before it can be converted to an
enf orceabl e judgnment an action nust be commenced in a court.

> The conplainant presented evidence of other violations

assessed against WBM However, as those violations were not
alleged in the notice of hearing, and in the absence of WBM the
issues regarding them could not be fully litigated, those

addi tional violations cannot formthe basis for any action agai nst
WBM and wi || be disregarded.
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|- One of the respondents, WBM was not present at the
heari ng. However, the holding of an ex parte quasi-judicial
adm nistrative hearing was permssible, inasnuch as there is
evi dence that notice of the place, tinme and purpose of the hearing
was properly served, it having been sent by certified mail to VBM s
| ast known business address (Real Property Law [RPL] 8§ 441-e[2]).
Patterson v Departnent of State, 36 AD2d 616, 312 NYS2d 300 (1970);
Matter of the Application of Rose Ann Weis, 118 DOS 93.

I1- WBMis currently operating under Chapter 11 of the United
St at es Bankruptcy Act. Wiile that status creates an automatic stay
of proceedings against the debtor, there is an exception which
applies to governnental units seeking to enforce their police and
regul atory power to prevent and stop, anong ot her things, violation
of consumer protection and regulatory |laws. That exception does
not, however, extend to the inposition of nonetary sanctions or the
enforcenent of pre-petition obligations of the debtor. In re
Massenzi o, 121 BR 688 (1990).

Thi s proceedi ng was brought pursuant to the provisions of RPL
Article 12-A, which was designed "to protect the public fromi nept,
i nexperienced or di shonest persons who m ght perpetrate or aid in
perpetration of frauds upon it, and to establish protective or
qual i fying standards to that end " Dodge v Richnond, 5 AD2d 593,
173 NyS2d 786, 787-788 (1958), and seeks, anong other things, the
revocati on or suspension of the respondents’' |icenses because their
conduct was al |l egedly untrustworthy, inconpetent, and in violation
of various fiduciary duties. Thus, to the extent that it seeks
such revocation or suspension, the proceeding is exenpt fromthe
stay under the Bankruptcy Act. However, in so far as the conpl ai nt
seeks restitution to the co-op board and the i nposition of nonetary
penalties, this tribunal may not grant the relief sought.

There is also a question as to whether this proceeding even
concerns 1966 MAYCO Renai ssance DI P, the debtor in possession and
successor to WBM. The licenses in question where issued to and in
the name of WBM and | take official notice that no real estate
broker's |icense has been issued to the debtor in possession.
Since a real estate broker may only operate under the nane in which
it is licensed, D vision of Licensing Services v Cucci, 65 DOS 95,
it woul d appear that the revocation or suspension of WBM s |icenses
will have no effect on the debtor in possession, which, if it is
engaged in the business of real estate brokerage, is apparently
doing so without the benefit of a |license.

I11- WBM was the agent of the co-op board for the purpose of
t he managenent of the co-op. The relationship of agent and
principal is fiduciary in nature, "...founded on trust or
confi dence reposed by one person in the integrity and fidelity of
another.” Mbil QI Corp. v Rubenfeld, 72 Msc.2d 392, 339 NySzd
623, 632 (Gvil C. Queens County, 1972). Included in the
fundanental duties of such a fiduciary are the obligation to act
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wi th reasonable care and skill. Such duties are inposed upon real
estate licensees by license law, rules and regul ations, contract
l aw, the principals of the | aw of agency, and tort law. L.A G ant
Realty, Inc. v Cuonpo, 58 AD2d 251, 396 NYS2d 524 (1977). The
object of these rigorous standards of performance is to secure
fidelity from the agent to the principal and to insure the
transaction of the business of the agency to the best advantage of
t he principal. Departnent of State v Short Ter mHousi ng, 31 DOS 90,
conf'd. sub nom Short TermHousing v Departnent of State, 176 AD 2d
619, 575 NYS2d 61 (1991); Departnment of State v Goldstein, 7 DOS
87, conf'd. Sub nom Gol dstein v Departnment of State, 144 AD2d 463,
533 NYS2d 1002 (1988).

| V- Pursuant to its agreenent with the co-op to act as its
managi ng agent, WBMwas required to assure that the co-op conplied
with all orders and viol ations affecting the building. In spite of
that, it defaulted in an Environnmental Control Board proceeding,
and, having been adjudicated in violation, failed to pay the
assessed penalty in spite of nunerous notifications and demands.
The agreenment also required WBMto make proper tax filings and to
pay the taxes fromthe maintenance and rent collected fromtenants
of the building. 1In spite of that it failed to remt FICA taxes
for a particular tax period, with the result that the IRS |evied
agai nst, and collected the taxes and a penalty from the co-op's
bank account. It then failed to conply with demands that it
rei nburse the co-op

Inits action, or inaction, with regards to the Environnent al
Control Board and FICA matters, WBM breached both its specific
agreenent with the co-op board and its fiduciary duties to exercise
reasonabl e care and skill in its managenent of the building. Not
only did it fail to pay the taxes, for which it had collected the
necessary funds, or to properly respond to the notice of violation,
it also ignored the results of its disregard of its obligations to
its principal and was uncooperative in attenpts to resolve the
matters. Thus, it denonstrated untrustworthi ness and i nconpetency
as a real estate broker.

V- The conplaint alleges that, in spite of the receipt of
proper demands, WBMtotally failed to remt nmanagenent records to
the co-op or its agents. The evidence, however, established that
some records were turned over. In view of that, and absent
ci rcunstances in which it would be proper to anend the pl eadings to
conformto the proof, that charge nust be di sm ssed.

VI- The conplaint also alleges that MIller, although not
licensed in association with WBM handl ed on its behalf all of the
transactions which are the subject of this proceeding, and held
hi nsel f out as the broker representing it. Wile the evidence does
show that during the efforts to resolve the problens the co-op and
its agents had some contacts with MIller, it fails to establish
that he was responsible for the account at the tinme of the
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Envi ronnmental Control Board and FICA violations, or that he ever
hel d hinmsel f out as being the broker representing WBM Therefore,
t he charges agai nst hi mnust be di sm ssed.

CONCLUSI ONS OF LAW

1) Notice of hearing and conpl ai nt was properly served on V\BM
and it was, therefore, proper to conduct the hearing in its
absence. RPL 8441-e[2]).

2) To the extent that the conplaint seeks the suspension or
revocation of WBMs l|icenses this proceeding is exenpt from the
stay arising from the bankruptcy proceedings. That stay does,
however, preclude the tribunal fromconsidering the demand t hat W\BM
be required to nake restitution and pay nonetary penalties.

3) In its action, or inaction, wth regards to the
Envi ronnmental Control Board and FICA matters, and inits failureto
cooperate in efforts to resolve the matters, WBM breached both its
specific agreenment with the co-op board and its fiduciary duties to
exerci se reasonable care and skill in its managenent of the
bui | di ng, and denonstrated untrustworthiness and i nconpetency as a
real estate broker. RPL 8441-c.

4) The conplainant has failed to establish by substantial
evi dence that WBMtotally failed to remt managenment records to the
co-op or its agents, or that MIller, although not Ilicensed in
associ ation with WBM handl ed onits behalf all of the transactions
whi ch are the subject of this proceeding, and held hinmself as the
broker representing it. Accordingly, those charges nust be
di sm ssed. State Adm nistrative Procedure Act 8306[1].
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DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT WIlliam B. May Co.,
I nc. has denonstrated untrustworthi ness and i nconpetency as a real
estate broker, and accordingly, pursuant to Real Property Law 8441-
c, all real estate broker licenses issued to it shall be suspended
for a period of two nonths, comencing on My 1, 1996 and
term nating on June 30, 1996, both dates inclusive. It is directed
to submit its license certificates to Thomas F. MG ath, Revenue
Unit, Departnment of State, Division of Licensing Services, 84
Hol | and Avenue, Al bany, New York 12208.

IT IS FURTHER DETERM NED THAT the charges herein against
WlliamR MIller are di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of [aw I recommend the approval of this
determ nati on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



