86 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
MARC L. W NOGRAD and GAIL F. W NOGRAD,
Respondent s.
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on May 17, 1993 at the of fi ce of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

Marc L. Wnograd, of 201 W 91 Street, New York, New York 10024,
an attorney at law, and Gail F. W nograd, of 94 Paul in Boul evard,
Leoni a, NewJersey 07605, havi ng been advi sed of their right to be
represented by attorneys, appeared pro se.

The conpl ai nant was represented by Scott Nejame, Esq.
COVPLAI NT

The conpl ai nt all eges that Gail W nograd, when |licensed as an
associ ate real estate broker associated with a corporati on of which
Mar c W nograd was t he representati ve broker: acted as a doubl e agent on
behal f of a tenant and a | andl ord wi t hout the required disclosure, in
breach of her fiduciary duties, or failedto mke cl ear for whomshe
was acting; failedto advise the tenant that because t he apart nment
i nvol ved in the transacti on was | ocated i n a cooperative buil ding
approval of her tenancy woul d have t o be obt ai ned fromt he board of the
cooperative; andfailedtodeliver tothe tenant a copy of a docunent
executed by that tenant. The conplaint further alleges that Marc
Wnograd: wongfully failedto maintainrent and security nonies in an
escrowaccount or to turn those noni es over to the |l andlord; wongfully
ret ai ned deposit noni es and/ or an unear ned conm ssion; andis vicari-
ously liable for the alleged m sconduct of Gail W nograd.



-2
Fl NDI NGS OF FACT

1) Notices of hearing together with copi es of the conpl ai nt were
served on the respondents by certified mail (Conp. Ex. 1).

2) Both of the respondents are duly |icensed as real estate
brokers. At all tines hereinafter nmenti oned Marc Wnograd was | i censed
as representative of Wnograd Realty, Inc. (Wnograd, Inc.), and Gai l
W nogr ad was | i censed as an associ ate real estate broker in association
with Wnograd, Inc.

3) Some time inthe sumrer of 1990 Vezira Hodj a spoke wi th Ms.

W nogr ad about | ocating an apartnent torent, and Ms. W nograd agr eed
to assi st her. Sonetinethereafter Ms. W nograd was asked by Geor ge
Van Cook to assi st himin subletting a cooperative apartnent at 280
Ocean Par kway, Brooklyn, New York of which he was the proprietary
| essee. Ms. Wnograd had previously assi sted Van Cook i n ef fectuating
such arental, had the key to t he apartnent, and was aut hori zed by him
t o approve tenants and to si gn a subl ease on his behalf. At notine
did Ms. Wnograd di scl ose to Van Cook t hat she was acting as Hodja's
agent, or to Hodja that she was acting as Van Cook's agent.

Ms. Wnograd t hought that the Van Cook apart nment woul d be good for
Hodj a. The buil di ng, al t hough a cooperative, did not have a board of
directors, and all rental deci sions were made by t he managi ng agent,
wi t h whomMs. W nograd was acquai nted. Since she perceived that Hodj a
m ght, because of her personal circunstances, have difficulty obtaining
consent to subl et froma cooperative's board of directors, Ms. Wnograd
consi dered t he Van Cook apartnent a good option for Hodja, and she tol d
her so.

A person naned Marc, who was associ ated with Wnograd, Inc.,
showed t he Van Cook apartnent to Hodja, who agreed torent it. On
August 13, 1990 Hodj a gave Ms. Wnograd cash i n t he amount s of $1650. 00
as rent and security, and $1237.00 as a conmi ssi on (Conp. Ex. 2), and
signed a subl ease for the apartnment prepared by Ms. W nograd. The
respondents di d not place the noney in atrust or escrowaccount, as
W nograd, I nc. didnot have one, and i nstead kept it inalockedfile
cabinet. M. Wnograd did not give Hodja a copy of that subl ease
(trans. pp.19 and 57), and it was never seen or signed by Van Cook.

That sanme day Hodj a noved her bel ongi ngs into the apartnent. She
di d not, however, stay inthe apartnent that night as it was not ready
for occupancy, and when shereturnedtoit the next day, August 14, she
di scovered that it had been burgl ari zed and nost of her property had
been stol en. She decided that she di d not want the apartnment, and
spoke with Van Cook about obtaining the return of her rent and
security. Hetold her that he had not received t he noney. She t hen
spoke with Ms. W nograd, and the rent and security noney was ret ur ned
on August 27, 1990 (Resp. Ex. A). Thereturn of the conm ssi on was not
requested, and that noney was not refunded. Hodja vacated the
apartnment on or about Septenber 17 or 18, 1990.
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OPI NI ON

|- As a fiduciary, a real estate broker or salesperson is
prohi bited fromservi ng as a doubl e agent representing parties with
conflictinginterestsinthe same transacti on w thout the i nfornmed
consent of the principals. Department of Statev MG 11, DOS 92;
Departnment of State v Home Market Realty, 1 DOS 90; Departnent of State
visland Preferred Properties, 34 DOS89. "If dual interests are to be
served, the disclosureto be effective nust lay bare the truth, w thout
anmbiguity or reservation, inall its stark significance."” Wendt v
Fi scher, 243 NY 439, 443 (1926); Guidetti v Tuotti, 52 Msc. 657, 102
NYS 499 (Supreme Ct. App. Term 1907).

"Therefore, areal estate agent nust prove t hat
prior to undertaking to act either as a dual
agent or for an adverse i nterest, the agent nade
full and conpl ete disclosuretoall parties as a
predi cate for obtainingthe consent of the prin-
cipalstoproceedinthe undertaking. Boththe
rule and the affirmati ve defence of full disclo-
sure are wel | settledinlaw This legal princi-
pleis anplified by the provisions of 19 NYCRR
175. 7, whi ch nandat es t hat a real estate broker
shall make it clear for whichparty the agent is
acting, and prohibits the agent fromreceiving
conpensation fromnore than one party except with
the full know edge and consent of all partiesto
the transaction.” Divisionof Licensing Services
v_Short Term Housing, 31 DOS 90, at page 6,
conf'd. 176 AD2d 619, 575 NYS2d 61 (1991).

It is not necessary that there be a showing of injury to the
principals for there to be a finding that the doubl e agent acted
i mproperly. NewYork Central |Insurance Conpany v National Protection
| nsurance Conpany, 14 NY 84 (1856). Nor isit necessary for thereto
be a findi ng that the doubl e agent is guilty of actual fraud. Carr v
Nati onal Bank & Loan Co., 167 NY 375 (1901), aff'd. 189 US 426, 23
S.CG. 513. See, also, Hasbrouck v Rynkevitch, 25 AD2d 187, 268 NYS2d
604 (1966). "Thisruleis not affected by the exi stence of the usage
or customof an agent to act for both partiestoa particul ar transac-
tionunlessit is shown that the principal has know edge of it." 3 NY
Jur 2d Agency, §201.

It i s undisputedthat Ms. W nograd act ed as agent of Hodj a, the
subt enant, for whomshe agreed to | ocate an apartnment. It is also
cl ear that she acted, inthe sane transacti on, as agent of Van Cook,
the prime tenant/| essor.

Agency i s a consensual rel ati onship whichis created by operation
of | aw when the el ements of consent and control are present. The
exi stence of those el enents may be establi shed t hrough ei t her t he words
of the principal and the agent, or through their conduct. Di vi si on of
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Li censing Services v Short TermHousi ng, supra. Inthis case, the
agency rel ati onshi p between Ms. W nogr ad and Van Cook was cr eat ed when
he asked her to obtain a sati sfactory subtenant for his apartnment and
aut hori zed her to showthe apartnent, using the key whi ch she al r eady
had, and she agreed to act i nthe manner requested. The exi stence of
t hat agency was further denonstrated when Van Cook aut hori zed Ms.
W nograd to sign his name to the subl ease.

The fact of the doubl e agency havi ng been est abl i shed, t he burden
of establishingthat full disclosure had been nade devol ved upon t he
respondents.! The evidence is clear that Hodj a understood t hat Ms.
W nogr ad was acti ng as her agent, and t hat Van Cook | i kewi se under st ood
that W nograd was acting as his agent. There is absolutely no
evi dence, however, that woul d reasonably | ead to t he concl usi on t hat
Hodj a under st ood, or was told, that Ms. W nograd was acti ng as agent
for Van Cook, or that Van Cook understood, or was told, that Ms.
W nograd was acting as agent for Hodja.

The failure to di scl ose the exi stence of the doubl e agency was
al so a per se violation of 19 NYCRR175.7, which requires that a broker
make it clear for whom she is acting.

I1- Areal estate broker or sal espersonis requiredto disclose
to his or her principal all the material information which he or she
has or obtai ns concerning the subj ect of the agency. D ckinson v Tysen,
209 NY 395 (1913); Moffat v Gerry Estates, 259 AD 403, 19 NYS2d 579
(1940). Inthis casethereis an allegationthat Ms. Wnograd fail ed
t 0 advi se Hodj a t hat because the apartnment was | ocated i n a cooperative
bui | di ng approval of her tenancy woul d have t o be obt ai ned fromt he
board of the cooperative. The evidence, however, establishes that, for
some unexpl ai ned reason, the cooperative had no board and al | approval s
of subl eases were handl ed by the managi ng agent. Further, it was
established that Hodja was told that by Ms. W nograd.

I11- 19 NYCRR 175.12 provides that a real estate broker

"shal | imredi ately deliver a duplicate original
of any instrunment to any party or parti es execut -
ing the same, where such instrument has been
pr epar ed by t he such broker or under hi s supervi -
si on and where such instrunment relates to the
enpl oynment of the broker or to any matters per-
taining tothe consunmati on of al ease...or any
ot her type of real estate transactionin which he
may participate as a broker"™ (enphasis added).

! The respondent s rested i medi atel y after t he conpl ai nant' s case,
and presented no w tnesses.
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That regulationis equally applicableto an associ ate broker whois
acting on behal f of the real estate broker with whomshe i s associ at ed
and who, as agent for that broker, has the duty of fulfilling that
broker's | egal obligations.

Ms. W nograd' s expl anation for not giving Hodj a a copy of the
subl ease whi ch she prepared and whi ch Hodj a si gned, as stated to t he
conpl ai nant' s i nvestigators, was that at the tine t hat Hodj a si gned t he
subl ease she had not yet received perm ssion fromVan Cook tosignit
on his behal f. The regul ati on, however, does not allowfor such a
del ay i n del i very. Hodja shoul d have been gi ven a copy of what ever she

si gned, subject to her | ater recei pt of a copy si gned by Van Cook or by
Ms. W nograd on his behal f.?2

I V- 19 NYCRR 175.1 provides that a real estate broker

"shall at all tinmes nmaintain a separate, speci al
bank account to be used exclusively for the
deposit of said nonies (of his principal) and
whi ch deposit shall be nade as pronptly as prac-
ticable.™

I't isindisputablethat, inviewof his adm ssion that he did not
have such an account, M. Wnograd viol ated that regul ati on, and t hat
t he noney paid by Hodj a was kept, with his know edge, in a | ocked
cabi net for approxi mately two weeks. Such conduct is particularly
di sturbinginthe case of a broker whois al so an attorney at | awand
who shoul d, therefore, have a hei ght ened awar eness of t he requirenents
for the handling of clients' funds.

V- The respondent s recei ved and kept t he comm ssi on pai d by Hodj a
inspiteof thefact that Ms. Wnograd had acted in the transaction as
an undi scl osed doubl e agent. Such conduct has been hel d t o be an act of
unt rust wort hi ness and i nconpet ency. Di vi sion of Licensing Services v
Short Ter mHousi ng, supra. Had the conpl ai nant established that M.
W nogr ad was awar e of Ms. W nograd's conduct, the retention of that
conm ssi on by hi mwoul d not be excused by Hodja's failureto demandits
return and purported wai ver of any claimto it through the signing of
a release (Resp. Ex. A).3® First, Ms. Wnograd shoul d never have
demanded or accepted a conm ssionfromHodjainlight of the undis-
cl osed doubl e agency and, second, where a provi sion of the |l awexists
to protect society in general, as does RPL Article 12A, Dodge v
Ri chnond, 5 AD2d 593, 173 NYS2d 786 (1958), it is contrary to public
policy to recognize aprivate wai ver of the protection afforded by t he

2 Not addressed here, i nasnuch as it was not made ani ssueinthe

proceedi ngs, is whether, in light of the Statute of Frauds, such a
ver bal authorization is valid.

SHodjatestifiedthat she signedthe rel ease without readingit
i nasnmuch as she is unable to read english.
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statut e. Hammel bur ger v Foursone I nn. Corp., 76 AD2d 646, 437 NYS2d 356
(1980), nod. &aff'd. 54 Ny2d 580, 446 NYS2d 917 (1981). However, in
t he absence of proof of his know edge of that m sconduct, M. W nograd
cannot be held liable for his retention of that comm ssion.

VI - Pursuant to RPL 8440(2) Ms. Wnograd' s conduct, because of
her status as an associ at e broker, i s governed by the provi sions the
awwhich relate toreal estate sal espersons. Therefore, M. Wnograd,
as representative broker of Wnograd, Inc., had the duty of supervising
her conduct.“ RPL 8441(d); 19 NYCRR 175. 21; Fri edman v Pat erson, 89 AD2d
701, 453 NYS2d 819 (1982), aff'd. 58 Ny2d 727, 458 NYS2d 546. Inlight
of that duty Ms. Wnograd was t he agent of Wnograd, Inc., with which
she was associ ated, and not an i ndependent contractor, 2 NY Jur2d
Agency 89, and M. W nograd, as the representative broker through whom
the corporation acted, isliablefor her acts carriedout wthinthe
scope of her enploynment. 3 NY Jur2d Agency 8239.

RPL 8§ 442-c provi des that no viol ation of any provi sion of RPL
Article 12A by areal estate sal esperson shall be deened to be cause
for the revocation or suspension of the license of the broker with whom
t hat sal esperson i s associ ated unl ess t he broker had actual noti ce of
the violation or, after having recei ved such noti ce, the broker retains
t he benefits, profits or proceeds of atransaction wongfully negoti -
at ed by t he sal esperson. However, the broker may be penalized, through
the inmposition of afine, for the m sconduct of his sal esperson .
Roberts Real Estate, Inc. v Departnent of State, 80 Ny2d 116, 589 NYS2d
392 (1992). However, where the broker is found directly liablefor his
own seperate acts of m sconduct as well as vicariously liablefor the
m sconduct of hi s sal esperson, then alicense suspensi on or revocation
may be i nposed.

VI1- Where a broker or sal esperson has recei ved noney t o whi ch
he is not entitled, he my berequiredtoreturnit, together with
interest withinterest where appropriate, as acondition of retention
of his license. Kostika v Cuonp, 41 N.Y.2d 673, 394 N. Y. S. 2d 862
(1977); Zelik v Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990);
Edel stein v Departnent of State, 16 A . D.2d 764, 227 N.Y.S.2d 987
(1962) .

VIII- In mtigation of the penalties to be inposed, | have
consi dered the fact the Hodj a' s noney was kept in al ocked cabi net,
apparent |y was not conm ngl ed by t he respondents wi th ot her funds, and
was returned to her.

“1nthe case of a corporation, thelicensing schenme established
by the Legi sl ature clearly envisions that the representative broker of
t he corporation, who nust be an officer of that corporation, wll
assune t hat corporation's supervisory duties (RPL 88441 and 441-Db[ 2]],
i nasmuch as a corporation can only act through its officers and
enpl oyees.
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CONCLUSI ONS OF LAW

1) By acting as agent for bot h Hodj a and Van Cook at the sane tine
and wi t hout di sclosingthat tothem M. Wnograd viol ated 19 NYCRR
175. 7 and denonstrat ed untrustworthi ness and i nconpet ency as a real
estate broker.

2) Inviewof the fact that board approval of Hodja' s subt enancy
was not required, the charge that Ms. Wnograd failed to discloseto
Hodj a the need for such approval nust be di sm ssed.

3) By failing to give Hodj a a copy of the subl ease at the tine
that she signedit, Ms. Wnograd vi ol ated 19 NYCRR 175. 12 and denon-
strated i nconpetency as a real estate broker.

4) By reason of Ms. Wnograd' s status as an associ ate broker
associ ated wi th a corporation of which M. Wnograd was representative
broker, M. Wnograd is |iable for her m sconduct.

5) By failing to maintain in a special account the rent and
security noni es paid by Hodja, M. Wnograd vi ol ated 19 NYCRR 175. 1 and
denonstrated untrustworthi ness and i nconpetency as a real estate
br oker.

6) I nasnmuch as t he evi dence does not establish that M. W nograd
was aware of Ms. Wnograd's m sconduct in acting as an undi scl osed
doubl e agent, he cannot be held to have acted i nproperly in retaining
to date the conm ssion paid by Hodja. However, in view of his
liability for her conduct, and the fact that the comm ssion was
recei ved as aresult of that conduct, he may be directed to return that
comm ssion to her, and, i nasnmuch as he i s nowawar e of the m sconduct,
he may be required to pay i nterest on that noney shoul d t he refund not
be made pronptly.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Marc L. W nogr ad has
denonstrated untrustworthi ness and i nconpet ency, and accordi ngly,
pursuant to Real Property Law 8441-c, his license as areal estate
br oker i s suspended for a period of four nonths, comenci ng on August
1, 1993 and term nati ng on Novenber 30, 1993. Heis further directed
torefund to Vezira Hodj a the sumof $1237. 00 pl us i nterest fromAugust
1, 1993 at the legal rate for judgenents, and pendi ng recei pt of
sati sfactory proof that he has nade such a refund, upon expiration of
t he suspensi on of his license that |icense shall be further suspended
for an indefinite period; and

| T1S FURTHER DETERM NED THAT Gai | F. W nograd has denonst r at ed
unt rust wort hi ness and i nconpet ency and accordi ngly, pursuant to Real
Property Law 8441-c, her |icense as areal estate broker i s suspended
for a period of three nonths, comrencing on August 1, 1993 and
term nating on October 31, 1993, and
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| T1S FURTHER DETERM NED THAT t he charges t hat Gail F. Wnogr ad
failed to advi se Vezira Hodj a that board approval of her subl ease was
required, and that Marc L. Wnograd wongfully retainedthe comm ssion
paid by Vezira Hodja are di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



