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APPENDIX D

GUIDELINES FOR LOCAL REVIEW OF
STATE AND FEDERAL ACTIONS



•

•

•

NEW YORK STATE DEPARTMEN'r OF STATE
COASTAL MANAGEMENT PROGRAl1

Guidelines for Notification and Revie~ of State Agency Actions
Where Local Waterfront Revitalization Programs Are in Effect

I. PURPOSES OF GUIDELINES

A. The Waterfront Revitalization and Coastal Resources Act (Article 42 of
the Executive Law) and the Department of State's regulations (19 NYCRR
Part 600) require certain state agency actions identified by the
Secretary of State to be consistent to the maximum extent practicable
with the policies and purposes of approved Local Waterfront
Fl.evitalization Programs (LWRPs). These guidelines are intended to
assist state agencies in meeting that statutory consistency
obligation.

B. The Act also requires that state agencies provide timely notice to the
situs local government whenever an identified action will occur ~ithin

an area covered by an approved LWRP. These guidelines describe a
process for complying with this notification requirement. They also
provide procedures to assist local governments in carrying out their
review responsibilities in a timely manner.

C. The Secretary of State is required by the Act to confer with state
agencies and local governments when notified by a local government
that a proposed state agency action may conflict with the policies and
purposes of its approved LWRP. These guidelines establish a
procedure for resolVing such conflicts.

II. OEFINITICNS

A. Action means:

1. A "Type 1" or "Unlisted" action as defined by the State
Environmental Quality Review Act (SEQR)~

2. OCcurring within the boundaries of an approved LWRPi and

3. Being taken pursuant to a state agency program or activity which
has been identified by the Secretary of State as likely to affect
the policies and purposes of the LWRP.

B. Consistent to the maximum extent practicable means that an action will
not substanti.ally hinder the achievement of any of the policies and
purposes of an approved LWRP and, whenever practicable, will advance
one or more of such policies. If an action will substantially hinder
any of the policies or purposes of an approved LWRP, then the action
BlUst be one:
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1. For which no reasonable alternatives exist that would avoid or

overcome any substantial hindrance1

2. That will minimize all adverse effects on the policies or purposes
of the LWRP to the maximum extent practicable: and

3. That will result in an overridinC] reC]ional or statewide public
benefit.

C. Local Waterfront Revitalization Program or LWRP means a proC]r~

prepared and adopted by a local C]overnment and approved by the
Secretary of State pursuant to Executive Law, Article 42: which
proC]ram contains policies on the management of land, water and
man-made resources, proposed land uses and specific projects that are
essential to program implementation.

III. NOTIFICATION PROCEDURE

A. When a state agency is considering an action as described in II above,
the state agency shall notify the affected local government.

B. Notification of a proposed action by a state aC]ency:

1. Shall fully describe the nature and location of the action;

2. Shall be accomplished by use of either the State Clearinghouse,
other existing state agency notification procedures, or through
any alternative procedure aC]reed upon by the state agency and
local government;

3. Should be provided to the local official identified in the LWRP of
the situs local government as early in the planning stages of the
action as possible, but in any event at least 30 days prior to the
agency's decision on the action. (The timely filing of a copy of a
completed Coastal Assessment FOIm with the local LWRP official
should be considered adequate notification of a proposed action.)

•

C. If the proposed action will
environmental impact statement,
the chief executive officer
notification to the situs local

require the preparation of a draft
the filing of this draft document with

can serve as the state agency's
government.

IV. LOCAL GOVERNMENT REVIEW PROCEDURE

A. Opon receipt of notification from a state agency, the situs lo<:al
qovernment will be responsible for evaluatinq a proposed action
against the policies and purposes of its approved LWRP. Upon request •
of the local official identified in the LWRP, the state aqency should
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promptly provide the situs local government with whatever additional
information is available which will ·assist the situs local government
to evaluate the proposed action.

B. If the situs local government cannot identify any conflicts between
the proposed action and the applicable policies and pUrPOses of its
approved LWRP, it should inform the state agency in writing of its
finding. Upon receipt of the local government's finding, the state
agency may proceed with its consideration of the proposed action in
accordance with 19 NYCRR Part 600.

C. If the situs local government does not notify the state agency in
writing of its finding within the established review period, the state
agency may then presume that the proposed action does not conflict
with the policies and purposes of the municipality's approved LWRP.

D. If -the situs local government notifies the state agency in writing
that the proposed action does conflict with the policies and/or
purposes of its approved LWRP, the state agency shall not proceed with
its consideration of, or decision. on, the proposed action as long as
the Resolution of Conflicts procedure established in V below shall
apply. The local government shall forward a copy of the identified
conflicts to the Secretary of State at the time when the state agency
is notified. In notifying the state agency, the local government shall
identify the specific policies and pUrPOses of the LWRP with which the
proposed action conflicts.

V. RESOLUTION OF CONFLIcrS

A. The following procedure applies whenever a local government has
notified the Secretary of· State and state agency that a proposed
action conflicts with the policies and purposes of its approved LWRP.

1. Upon receipt of notification from a local qovernment that a
proposed action conflicts with its approved LWRP, the state agency
should contact the local LWRP official to discuss the content of
the identified conflicts and the means for resolving theJ:l. A
meeting of state agency and local government representatives may
be necessary to discuss and resolve the identified conflicts.
This discussion should take place within 30 days of the receipt of
a conflict notification from the local government.

2. If the discussion between the situs local government and the state
agency results in· the resolution of the identified confliC"ts,
then, within seven days of the discussion, the situs local
government shall notify the ltate agency in writing, with a copy
forwarded to the Secretary of State, that all of the identified
conflicts have been resolved. The state agency can then proceed
with its consideration of the proposed action in accordance with
19 HYC'RR PArt 600.
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3. If the consultation between the situs local qovernment and the
state agency does not lead to the resolution of the identified
conflicts, either party may request, in writinq, the assistance of
the Secretary of State to resolve any or all of the identified
conflicts. This request must be received by the Secretary within
15 days followinq the discussion between the situs local
government and the state agency. The party requesting the
assistance of the Secreta!1· of State shall forward a copy of their
request to the other party.

4. Within 30 days following the receipt of a request for assistance,
the Secretary or a Department of State official or employee
desiqnated by the Secretary, will discuss the identified conflicts
and circumstances preventing their resolution with appropriate
representatives from the state agency and situs local government.

s. If agreement among all parties cannot be reached during this
discussion, the Secretary shall, within 15 days, notify both
parties of his/her findings and recommendations.

6. The state agency shall not proceed .with its consideration of, or
decision on, the proposed action as long as the foregoing
Resolution of Conflicts procedures shall apply.
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Procedural Guidelines for Coordinating ITS DOS , tWRP
Consiatency ~iew of Federal Agency Actions

DillECT ACTIONS

'-: 1.· -- After .caovl.dg1Dg the receipt of • con.tltency deter1ll1DaUon ed
".~. 8UpporttDg documentation from. f.deral aSeDcy. DOS vill forward copies

of tbe determination ed otber delcriptive information on the propo.ed
direct .ction to tbe program coordinator (of an .pproved LWRP) and other
iDtereltad parties.

2. This notification vill 1Ddicate the date by which all C01IIIDenu and
recommendations 'llUst be lubmitted to DOS and rill identify the
Department's principal reviewer for the proposed action.

3. The review period will be about twenty-five (25) days. If comments and
recommendations are not received by the date indicated in the
notification. DOS will pruwe that the municipality has "no opinion" on
the consistency of the proposed direct f.deral .gency .ction with local
coalt.l polieie••

4. If DOS does not fully concur with ad/or hal any questions on the
comments and recommendations .ubmitted by the .uuicipality. DOS vill
contact the wnmicipaUty co diacul any difference. of opinion or
questions prior to .sreeiDg or d1lasree1ng with the federal agency's
consistency determination on the propoled direct action•

s. A copy of DOS' "agreement" or ftdisagreement" letter to the federal asency
vill be forwarded to the local program coordinator.

PE~~T ~~ ~ICENSE ACTIONS

1. DOS will acknowledge the receipt of an appHcant' I condstency
certification and application uterials. At that tiae. DOS will forward
a copy of the lubmitted documentation to the program coordinator and vill
identify the Department'l principal reviewer for the propo.ed action.

2. llithin thirty (30) daya of rec.iving hch information. the program
coordinator rill contact the pr1ncipal reviewer for DOS to di.cuII: Ca)
the need to raque.t additional information for r~lew purpo.e.; and (b)
any pO'lible probl... perta1n1Dg to the conti.tency of a propoled action
wlth local coa.tal pollcie••

3. When DOS and the proaram coordinator alre. that additional information is
Dec....ry. DOS will raqu..t the .pplicae to provide the Wormat10n. A
cop,. of thb information vill be provUed to the prolrUl coord1nator upon
receipt.

4. VithiD thirty (30) daYI of receiving Cbe requelted additional inforaation
or di.caa.iDa pO.lible prob1... of • propo.ed action with the principal
renewer for DOS. vbichevar 11 later. the proar_ coord1:utor vill noUfy
DOS of the realonl vby a proposed action ..y be incon.lltent or coni11tent
with loeal cOalul policie••
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S. After that notiUcat1on, eIle program coordinator will aubm1t the

aunicipa11ty'. written c~~nts and recommendationl on a propos.d permit
action to DOS before~~~ conclusion of the offici&! public comment.
period. If such comments and recommendations are DOt forwarded to DOS by
the aDd of tbe public comment per10d, DOS will pre.UIIle Cbat tbe
~nicipa1lty bal ·'no op1n10n" on tbe conslsteDcy of the propo..d action
with local coastal polici•••

6. If DOS doe. not fully concur with and/or hal any questions on tbe
comments and recommendations .ubmitted by tbe suDicipality on & proposed
permit action, DOS vill contact the program coordinator to di,cus. any
d1ffereDce. of opinion prior to l ••uing a l.tter of itcoDCurrence" or
"objection" letter to the applicant will be forwarded to the program
coordinator.

7. A copy of DOS t "concurreDce" or "objective" letter to tbe applicaDt v111
be forwarded Co the program coordinator.

FIN~CIAl ASSISTANCE ACTIONS

1. UpOD receiving notification of a proposed federal financial assistance
action, DOS vill reque't information on the action from the applieant for
consi.tency review purpo.e.. As appropriate, DOS will also request the
applicant to provide a copy of the appUcat10n documentation to the
program coordinator. A copy of this letter will be forwarded to the
coordinator and vill aerve .. notification that the propo.ed action may
be subject to reviaw.

2. DOS will acknovladse the raceipt of the reque.ted information and prOVide
a copy of tbi. acknowledgemeDt to the program coordinator. DOS ••y, at
tbis ttme, reque.t the applicant to lub.it additional information for
reviev purpoa... •

3. the review period vill conclude chirty (30) ~ay. after tha date on DOS'
latter of acknowledgement or the recdpt of nquuud additional
information, whichever 11 later. The review pedod ..y be extended for
major financial a.l1atance actions.

4. n. program coordinator !!!!!! aubllit the IIUnidpality'l cOlIIDenu and
recommendationl on the propo.ed action to DOS Witbin twenty day. (or
other t~ alre.d to by DOS and the pro.rAm coordiDator) form the .tart
of the revi." period received within chi. period, DOS rill preaume that
tbe ~nicipality ba. "no opinion" on the cODli.t~ncy of the propo.ed
ftnancial a.aiatanca action witb local coa.tal policia••

S. If DOS doe. aot fully concur vith ad/or baa any qu..Uonl on the
coaHDta and recOIIIDendaUODs aubll1cced by ue 1lU1lic1pality, 005 vill
coatac:t tha proal''' coordinator to dlac:u.1 any difference. of opinion or
queatlou prior to IIOtlfyiDg the applicant of DOS' c:.ona1nency dec1a10n.

6. • COI'7 .f DOS' c:eni'8'tfteydec1.ion- letter- to the applicant rill .e
forwarded Co the prolram soordtDator•
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